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{ 5 TO THE | 
RIGHT HONOURABLE 
_EDWARD- 

Earle of Mancheſter, 
Speaker of the Houſe of Peeres: 


; AND, 

'THE HONOVRABLE 
| William LENTHALL, E/qu. 
I Speaker of the Houſe of Commons 

ln PARLIAMENT... 


> fy it pleaſe You to accept of 
IP tha Sacrifice which I offer be- 
+ fore Your Supreame Fudica- 
tory to the ſervice of the timer. 

| The fire # that of lozalty , neither wilde 
A 3. Or 


The Epi iſtle Dedicatory. 
nor common : nor's the thing alugettel; , 


forbidden and uncleane. F confeſſe its 
majmed and unworthy , yet its the befl 
that 1 bave; and in that regard whiles F. 
now land at Your Barre, if You ſhall} 
pleaſe to diſmiſſe me without kneeling , F| 
ſhall in that poſture doe the Houſes the "A 


ſervice that Fean elſwhere, 
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To Conſideration. 


Private debate concefning the right 
of an Engliſh King to Arbitrary rule 
over Engliſh Subjects as Succeſſor to 
the Norman Conquerour, (ſo called) 
firſt occaſioned this Diſcourſe. Here- 


in I have neceſffarily fala upon the Antiquity and 


Uniformity of the Government of this Nation : It 
being cleared may alſo ſerve as an Idea for them to 
conſider, who doe mind the reſtitution of this ſhat- 


"tered frameof policy. For as in all orher cures, ſo 


in that of a diſtempered government the originall- 
conſtitution of the body is not lightly to be regar- 
ded; and the contemplation of the proportion of 
the Manner of the Nation ina ſmall modell brings 
no lefſe fartherance to the right apprehenſion of 
the true nature thereof ( befides the delight ) then 
the perufing of a'Map doth to the travailer after a 
long and tedious travatle. 

1 propound not this Diſcourſe asa pattern drawn 
upto thelife of the thing, nor the thing it ſelfe as a 
Maſterpiece for future ages ; for well I doe know, 
that Common-weales in their minority doe want 
not onely perfeCtion of ſtrength and beauty ,' but 

alſo of parts and proportion; eſpecially ſeeing that 
P their 
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their full age attaineth no further growth then to a 4 


mixture of divers formes in one. Ambition hath 
done much by diſcourſe and ation to bring forth; 
Monarchy out of the wombe of notion, but yet like. 
that of the Philoſophers ſtqne the iſſue is but wind; | 
and the end miſery to the undertakers: and therfore © 
more then probableit is that the utmoſt perfeQtion * 
of this nether worlds beſt government conſiſts in 
the upholding of a due proportion of ſeverall inte- 
reſts compounded into-one temperature 7 > 

He that knoweth the ſecrets of all mens hearts, ' 
doth know that my atme in this Difcourſe is neither . 
at Scepter or Crefter, norafter popular dptage, but | 
that Tuſtice and Truth may moderate iniall. This is a 
VelleltT.confeſle ll and weakly built, yet doth it ad+ 
venture into the vaſt Oceanof your cenfures;Gens 
tlemen, who are Antiquaries, Lawyers, and Huſtos * 
rians, any-oneot whommight have ſteered in' this | 
courſe-much better: then my felfe.; Had:my owns © 
credit been thefraite, Imuſt have expetted'nathing! | 
lefſe then wracke'and loſle of all; but: the maine _ 
propoſe of this voyage being for diſcovery of. the 
true nature of 'this government to: comman views; | 
Ffſhalt ever account your juft cenfures;; and comras 
dictions ' (efpecially publiſhed with/their grounds) * 
to be my moſt happy returne, and as-a Crown to 
this worke. And that my labonri:hath: its full:;re< 
ward, if others takingadvantage by mine 1nperfe- 
ons (hal beautitie Eg/and with a more perfect and 
l:vely caracter.. 
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PROLOGUE 


T He policie of Engliſh government, 
y ſo farre as is praiſe-worthy, is all 
one with Divine providence, 
wrapped up in a vaile of Kings 
and wiſe men,and thus implicitely 
hab} been delivered to the World by Hiſtortans, 


who for the moſt part doe read men, and weare 


their Pens in decyphering their perſons and con- 


ditions : ſome of whom, having met with in- 
gennons Writers, furwive themſelves, poſſibly 
more famous after death then before : Others 
after a miſerable life waſted are yet more miſc- 


rable in being little be es then tables to ſet forth 


the Painters wor kmmfhip, and to let the World 
know that their H: Eorians are more wi:ty then 
themſclves of whom they wrote were either wiſe 

or 


PAOLOGUE. ------- 3 
or good. And thus Hiſtory that ſhould be a wit- \ 
neſſe of Truth and time, becomes little better then a | 
parable, or rather then a nonſence in a faire Chas 
rafter, who ſe beſt commendation 1s that it s well 
written. fg 

Doubtleſſe Hiſtorizs of perſons or lives of | 
amen have 'their excellency in fruit, for imita- 
tion and continuance of fame , as a reward of |. 
wertue: yet will not the coacervation of theſe * 
together declare the nature of a Common-weale 
better , then the beauty of a body diſmembred is | 
revived by thruſting together the members, | 
which cannot be without deformity. Nor will 
it be denied but many wiſe and good Kings and * 
Queenes of this Realme may juſtly challenge the | 
honour of paſſing many excellent Lawes , (al- 
beit its the proper worke of the repreſentative 
body to forme them) yet to no one nor all of them | 
can we attribute the houour of that wiſdome and 
goodneſſe that conſtituted this bleſſed frame of 
government 3 for ſeldome is it ſeen that one 
Prince buildeth upon the foundation of bis 
predeceſſour, or purſueth his ends or aimes; 
becauſe as ſeverall men they have ſewerall 


judgements and deſtres,and are ſubjeC to a Royall 


kind 


PROLOGUE. 


CL ere re rene CE a, go rt ot eee 
kind of ſelfe-lowve that inciteth them either 
to exceed former preſidents , or at leaſt to differ 
from them that they may not ſeem to rule by 
coppy as inſufficient of themſelves ; which is 
# hind of diſparagement to ſuch as are above. 
Adde bereunts that its not to be conceited 
that the wiſeſt of our anceſtors ſaw the Idea of 
' this government ; wor. was it any where in 
preſcdent but in bins that determined the ſame 
from eternity.; for as no Nation can ſhew more 
variety and inconſtaucy in the government of 


Princes then this, eſpecially for three bundred. 
yeeres next enſuing the Normans : ſo reaſon can- 
not move imagination that theſe wheeles, by di- 
vers, if not contrary motions, could ever conſpire 
into this temperature of policy, were there not ſome 
primum mobile that hath ever kept one conſtant. 
motion in all. 

My aime therefore ſhall be to lay aſide the: 
conſideration of man as much as may be, and to- 
extra a ſummary view of the cardinall paſſes 
of the government of this Kingdome , and to. 


. glance at various aſpes of the ancient upon the - 


moderne , that ſo theſe divers Princes and wiſe 


- conncels in their different courſe may appeare to. 


be 
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PROLOGUE. 


be no other then the mſtruments of bim that 1s | 
but one, andof one mind, whoſe goings forth © 
have been in a continuall courſe of Wiſdome and | 
goodneſſe for our ſelves intheſe latter daies : and Þ 
herein I am encouraged becauſe I am not m danger | 
of temptation to flattery or ſpleene, nor pinched | 
with penury of grounds of obſervation; baving ; 
to dge with a Nation, then vwhich a cleerer miror © 
of Gods gracious government is not to be found 
among$t all the Nations and peoples under Hea- | 
ven. 
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CHAP. T.* MALLEE 
of the Britons, aud their government... 
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Hi} 1176, (ITC 005333531 REN ATT OL 
AF His is Pritaize; or rather thatpart thereof in after FAC 61 
Ie . ages called Saxony and-Englend, from the ped+ 
- ples names tranſplanted' thither. The Britons: 

: ::({to lay afideall concejpts) of Fame) 1. take to 
ws. be anciſſhecaf.thoincighbauring Nations from: 
030 29} 1 -the «German; and» Belpithe! ſhores 3; induced 
hereto partly by the vicinicy of -thenames-bf the Peoples;Cities, F ; 
or Towns, and places, byt,moreof-their manriers-and cuſtomes, Sromhese 
both in Religion andieiviil Government-:/Barbarians they were, 
and {6 eltegmed by the Romans that were ibutitetined — 
themz{clyes;, and: yep try; warkippedan nvifible;ri IiteoOir- 


+ IQ {4 
LAMP 920} \ 


Tacit. Anal. 
14. 


nipotent Gpd-by Sacritices :- bricthtigreateſt part-ob their reve- Amon 16 1 62 

rence fell ſhort;,. and-refted upan:their Poieſts;s; whom they ac- Ouran 

counted:the- anely Secretaries: that Goid : hadcon;earth 5 feared Tacit. | 

their, interdiQ; worſe then-deatl it-felfe j| aid: r(cim-theſetinies of 

uttermoſt darkneſe')' held them forth toneighbonring Nations; 
\ C 


£0 


2. © BRITONS. 
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men: ee 
In their civill Government they allowed preeminence to their 
Magiſtrates rather then-Supremacy , and had many chiefes 'in.a' 
little roome; the Romans called themrlittle Kings, forthe grea« 
ter renown of their Empire : but others-of more lobriety avcorigt 
Cal.comilib. them no better then Lords. -Of liberties not nmctrexcerdinfj 
| * © thoſeofaCity;andthele (though in time of peace. independant 


” 


(s 
\ 
Ee R — : 
Y 


to inſtruk them into an higher excellency then chat of brutiſh. 


K 


upon each other, yea-perpetuall enemies, yet )in time of forraine 


war,joyned together to chaſe one head! to command themall, 
Libs actorfing ey tfectſtbmt of the Gedriares, © mall, 
: that whic | 


Pu goceth. Ayr 4 


ye cleareth the matter, is the teſtimony of Dim in | 


the life of Severus the. Empefour , who cxpreſly faith; that in 
Britains the people held the helrie of Govertitient in their own 


power, ſo as theſe were not Kings nor their. government Mo: - 


' narchicall , and yet might be regular enough, conſidering the 


radeneſle that in thoſe daies overſpread the World. True it is 


that by a holy man this Nation was in latter times of barbariſine- 


Hicrqne- called Tyrannorxm gens , tlie word being taken mitiori ſenſu, or | 


from a:common repute of excellive cruelty or oppreflion by ſupe- 


riours. As touchitig their critelty; ! finds no- footſteps in ſtory : | 


ſomewhat refleeth upon their Sacrifices, as if they offered mans 


Czſ,com*, fletliz but that was cortnon'to the Gaults, who borrowed theit 
Religion from Briraine; and it might be founded rather upon att 
errour in judgement tlien- ſavagenefſe of nature, Much leſſe 


caufe doth go_— of any cty of'o reſo upon inferix uw 
rather againſt that; as the mttiletade of Kinps dr Lords doem 


is 
» 


feſtly witneſſe,.. who being obſerved: in the time of Julizs Ceſar 
continued in Tiberius his tire and afterwards untill it the reigne 
of Claxdict tis ſaid that CaraFacus ruled over many Nations! 
for its a certaine maxime, that though-great Nations mey be'up- 

holden by power, ſmall Tertixories mult bemaintainedby Juſtice; | 
without which the doore will be ſoon Regpen to the next pal?” 


—_ that comes, eſpecially where the people are beht to wat 
t 


eſewere, andthetein hadartained ſuck exquiſite perfeRion 
of kill in Chariot ſervice; as ruſt needs convince us of rheit. 
much experience againſt therſelves in regard that to ether peo+ 
ple itwas ſcarce known-3 nonor yet to Ceſar himſclfe that had: 


been 


— SK þ- oY 
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BRITONS. -\ 


een Graifed in the wars of all' Nations. And his is all that 


| can produce.out of ſtory touching the government of Britaine 


before the entry of that light that lightneth every one that com- 


aneth into theworld. 
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_ CHAP. 11; | 
Concerning the converſion of the Britons unto the Faith. 


P oy” 


T was long before the Sonne of God was inwombed., and 
Tow as yet Providence ſeemed to cloſe onely with the 
ewiſh Nation , and to hover overit, asa choice picked place 
yo all the earth, thatwith a gracious eye ſurveying the for- 
ken condition of other Nations it glanced upon this {land 
both thoughts and words zeflefted on Iles, Ifles of the Gentiles, 
Iles afar off, as if amongſt them the Lord of all the earth had 
found out one place that ſhould be to him as the Gemme of 
the ring of this Terreſtriall Globe: and if the waies of future 


providence may be looked upon as a gloſle of thoſe Prophefies: 


we muſt confefle that this I{land was conceived inthe wombe 
thereof long before it was manifeſted to the world. | 
Torecover the forgotten waies of paſt providence is no leſſe 
difficult then to ſearch out the hidden bowels of faturepromi- 
fs; and therefore 1 ſhall not buſfie my (fe tofinde Re) Pan 
ticular inſtruments that 'brought Gods preſence into this Gar 
corner 3 but onely glance at the | 
appeare we were not forgotten, nor yet laſt, or leaſt in. mind, 
atthat time of the-diſpenſation of this grace unto all men. 1 
darenot inſtance as Gilda, the certaine time of fix yeeres; ' yer 
1 may ſay, that no ſooner was the Scepter departed fri ity Fuds 
bat with-a ſwift pace both ir and Fa pane 5 came hither like 
an Arrow flying through other Countries, but ſticking with a 
ne plas uhra'inthis Ifland(then a People rather chen aCommon= 
wele) as if we were the onely white that thenwas in Gods 
aime. les-probablein the higheſt depree that the Worke was 
done within the firſt Century, and very nigh about che Apo* 
Colike times ; for that in the fecond Century Britzine was a 
C2 Church 


time and manner, that it may 
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 Churchof Fame, and known to the Fathers-that divelt afacre 
off, even. to Tertulian and Origen, and ina ſhort time had out- 


reached the Roman confines in that Iſland (which. had coſt 


them above two hundred yeeres travaile,) and was grownito 


the ſtate of the firſt Chriſtian Kingdome that ever was : unto 
which ;-if we ſhall allow time for the gathering and growth 


thereof unto this royall pitch, proportionable to the halfe of 
that which afterward was ſpent in the like worke, upon: the 
Saxon and Daniſh Kings, we mult in reaſon'conchude that the . 
worke was firlt ordered by Apoſtolicall dire&tion, or ſome of 
'their emitiaries.; Cuſtomes allo do not. obſcurely:declare ages. 
For before that Pi Biſhop of Rome began to ſpeake in thebip 


language of. Decrees , -it was indifferent- to keepe Eaſter either 
upon 'the day obſerved. by the Roman Church, or on the day 


according: to the Jewes-caſtome; and although the Roman 


Church began within fifty yeeres after the death of Fohn the 
Evangeliſt, to ſtickle to impoſe their cuſtometupon other Chur- 
ches3 yet-the Church of Brizaine conformed not to that conrſe 
by. the ſpace of five hundred. yeeres after that time ; which re- 
fleceth probability , that the Church was there ſetled in times 


of indifterency,not by Roman order,but by ſome other purpo- 


ſed meſſenger: 


The manner yet.is more remarkable,for that not oncly Prin- . 


cipalities. and: Powers , and: Spirituall wickedneſfes in high 
places (,which are but ſlumbling-blocks )' but alſo: naturall 
wiſdome of the Druides', who were nafters of the conſciences 


of the Britons, and their high conceipt of their cy | 
c 


above the ordinary {traine of men , and unto which the Cro 

'of Chriſt is meere.foolithnefſe; and above all, the deep oblige- 
ment of the people unto theſe their Rabbies,, in-a devotion de- 
yoadrth reach of other Nations ; all cheſe,.l ſay; ſtood inthe 


way, bn rendred the people more uncapable of any new lighe. . 
" But when-the time fore-ſer. is fully come, all mountaines are 


laid loyy ,. and double-folded doores fly epen ; and this Con- 
queroue of all Nations attempts Britaine not in the reare,. nor 
by undermining, but affailes them in their full ſtrength; preſents 
ina cleare Sun une that ane. true Sacrifice of God man 5-atthe 
appearing whereof their ſhadowes of many Sacrifices of mans 
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fleſh flie away: And thus thoſe Druides that formerly had do- 


minion of the Britons. faith , become now to be helpers of 
their joy , and are become the leaders of the blind people in a 


- better way , and unto a better hope; and held forch that light 


which-throngh Gods mercy hath continued in this Illand ever 
ſince throughimany ſtormes and darke miſts of time untill the 
preſent noon-day: 


CHAP. III. 


Of theentry of the Romans into Britaine, and the ſtate 


thereof during their continuance, 


'T His converſion of the Druides was but the firſt ſtep to that 

which followed ; for the Decree was more full of grace 
then to make this Iſle to be onely as an Inne for him to whom 
it was formerly given for a poſſeſI1on;The Romans are called in 
to the worke, under whoſe Iron yoke God had ſubdaed all 
Nations, thereby more ſpeedilyto bring to paſſe his own con- 


queſt, both of that one head, and all its members. The firlt 
- Ceſar had-entred Britaine before the Incarnation ,” and having 
| fſeenand ſaluted it, and played his prize,returned withthe fame 


onely of conqueſt of ſome tew Lordlhips neighbouring to the 
Belgicxe ſhore; and ſv it continued correſpondent to the Ro- 
mans, orrather forgotten of them till the time of Claudius 


. the Emperour, who being at leaſure to bethink him of the 


Britons t:ibute , or rather aſpiring to honour by a way for- 
merly untroden by his Anceſtors , firſt ſetled Colonies in Bri- 


- 2aine, and brought it into the forme of a-Province,and ingaged 


his ſucceſſors in a continuall war to perfe& that worke, which 
outwearied their ſtrength: at laſt, and made them forgoe the 
prey, as too heavy for the Eagle to trufſe and carry away. . 

It oft befals that things of deformed ſhape are nevertheleſſe 
of excellent ſpirit, and ſerve the turne beſt of all: andit is no 


lefſe remarkable, that this tyde of Roman invaſion » however it 


repreſented to'the world little other then a tumour of vain 
glory in the Romans that mult needs be fatall to the Britons 
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 Tibecty andwelfare : yetby over-ruling providence it conducey. 
{o much to the Britons future glary,as it muſt be acknowledped 


Tacit. Vit. 
Agric. 


one of the chiefe maſter-pieces of ſupernatural moderatorſkj 
that ever this poore Iſland miet with. Firlt, it taught themes 


beare the yoke, to ſtoop, and become traftable; for ſtubborne 
ſpirits mult firſt toop underpower , before they will ſtoop to. 
inſtru&ion 3 but this onely in the way;for traftableneſſe,if good 
enſue not,is of it ſelfe but a diſpoſition for evill. Secondly, it 


brought into Britaine the kn of Apts andcivility ; and 
queſtionleſſe it was a nat "as of Agrzcola to goe that way to 
worke; for its an eafie and Royall worke to governe wiſe men 


but to governe fooles or mad men is a continuall flavery; and. 


thus religion already ſetled in Britaine became honoured with 
a traine of attendants, and handmaids. Thirdly, they reduced 


the number of little Lordſhips nigher to the more honourable 
eſtate of Monarchy : for the Romans by deere experience fin- 


_ no ſtability or aſſurance in what they had gotten , folong 


as ſo many petty Kings had the rule; they wiſely brought che © 
whole into one Province ( becauſe it is much eafterto governe | 
many ſubordinate each to other, then co-ordinate one with /: 
another) over which they allowed one chiefe, to rule the peo” 
ple according totheir own Lawes, ſaving their ſervice to the 
Romans and their Lieutenants, untill they were neceſſitated. 

to yeeld up all to the next occupant : This ſerved the Britiſh: 


Church with a double intereſt. For ficſt, Religion ſpreads fooner 


under one uniform government, then under variety ; and under - 
Monarchy, rightly ordered, rather then any other government * 
whatſoever; albeit that other governments may afford it faſter: 
footing when it-is entred. Secondly , Remwewas a renowned: 
Church throughout the world for gifts and graces; and it is 


obvious to conceive that. it was ſpecially purpoſed by divine 


rovidenceto make that place a fountaine, that from thence the: 
{ncwlades of Chrift might convey it felfe joyntly with the. 


influence of Imperiall power, as the ſpirits with the blood,ints 
all Nations of that vaſt body. 

Above one hundred yeeres were ſpent in this Provincial 
way of government of Britaineunder the Roman Lientenants; 
during all which time Religion ſpread under gronnd , while: 

the 
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the Roman power in a continuall war ſprang ROOT is It 
ſtrange that Religion ſhould thrive in warre ; the French-wars 
in Edwardthe thirds time brought much of this GEL to 
Frgland from the Waldenſes; and Germany had no-lefſe bene- 
fitby the wars'of (harle: the fifth with the Italians, French, and 
Turks: and'thus the Romans Tevened with the Goſpel], by ex- 
changing men with Brizaine, and other mutuall correſponden#- 
cies infirmated that leven by degrees, which in the conclufton' 
prevatſed:over all, 

For the rv joormenenrmoged er. otten ſure footing in 
Britaine, ſteered their courſe with a different hand'; generally 
they were of the Roman ſtampe , . ſeeking to kill Chriſt in the 
Cradle; and: by that rheanes Religion: mer with many bitter 
ſtorms of bitter perſecution, and ſo was compelled” to beare a 
low faile; but ſome being moredebonaire, and of wiſer obfer- 


vation, ſoorr found, thar the way of juſtice and:gentlenefſe had 


more force in Brjzainethen heyy en by endeavoured'to rain- 
rafne tharby moderation which they had potcen by labour and' 


blood(as it isever ſeen that where conqueſt is in the van,gentle- 


; neſle follows in the reare,becauſe no Bow can ſtand: long bent 


burat length muſt give In. and grow weake.) Andthusby con- 
nivancethe Britons gota little niore ſcope, and Religion more 
enconmagement, till it became acquainted with the Roman De- 
pacles;” Tun to treat with the Emperours themſelves, and' 
under the wiſe government of Aurelius the Emperour moun- 
ring into the Brittiſh throne, crowned Lucizs firſt of all Kings 


+ With the Royall Titleof a Chriſtian. 


He now not ſo much avaſlall asa friend; andallyto the Ro: 
mans, and perceiving the Empire to be paſt noon, and theit 
Lieutenants to comply with the Chriſtians, began to provide 
for future generations, and according to the two grand defedts 
bod mn aa and Juſtice , applied himſelfe for the eſtabliſhment 


| Religion in Brizaine hath hitherto been for the moſt part 
tmaintained by lajeBein influence from Heaven. No Schools, 
no learning, either maintained or deſired; the want whereof, 
cogether with the perſecutions ſtirred up by the Emperours, 
eſuecially Domitiar, brought the-Church to ſo low an cþbe that 
the 
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the Sacraments ceaſed ; for Hiſtories tell us that Lxcizs ſent to- 

Rome tor relicte , and that the Biſhop.of that place ( whether 

Exariſtus or Eleutherins ) ſent over learned men to preach and 

baptize both King and people; and in this, Rome might proba: 
MWcitm, bly gaine ſome honour, although poſſibly theKing intended it; 
ale 181, nat, or muchleſſe to acknowledge any. authoric 


as J' Or :POWer Inc 
that Church oyer that of Briraine,, This at of Lyczw ſaadvans, 
ccd: him in the opinion of writers , that they know not when 


they have ſaid enough ; Some will have him to be the inſtrus. - 
ment of the firlt entry of Religion into this Iſle : others,that he 
{ctled a forme of Church-government under the three Arch«; 
biſbops of London, 1 orke,and Caerlion upon rhe, and 28 Biſhops, 
ricks; the firſt of, which is cried down by many demonſtrative. 
inſtances,norcan it.conſiſt with the ſecond, nar thatwith it, or. 
with the truth of ather ſtories. For itneither.can be made out 
that Lucizs had that large circuit within: his Dominion ; nor. 
that the, title of Archbiſhop was. in his. daies known; and.tis. 
$345 T7; wi 4 Bo £95 bark £46 TT 
ery improbable that, the Britiſh Church was ſo numerous , or. - 
BE Religion-in his time was overſpread the whole Ifland: nor: | 
is there any mention. in.anyAuthour of any Monuments of thele. 
Archbiſhops or Biſhops of Brtaine for the ſpace of 200 yeeres: 
after this Kings reign,and yet.no continuall ragingperſecution. 
C that :ve read of ) that {hould enforcethem, to obſcurecheir 
profeſſion*, or hide theirheads :. or if ſuch times had been, it. 
wauld have been expeRed that Biſhops in thoſe daies ſhould + 
be in Brizaine (as well as in other Poco grook famous for. gifts 
and graces, and paſſe in the forefront of perſecution. Butwe: 
fnde no ſuch thing-3 no not in the rages of Dioclefian, which 
made the Britiſh Church famous for Martyrs :. Writers ſpeake ' 
of Alban, Amphibalus, Aron, Julius, and a multitude of Lay- 
people,but.do not mention oneBiſhop,nor Presbytec,nor other 
MWcltm.  Clergyman, but quendam Clericum, a man it ſeems of nojnote, 
_ and of unknown name.In charity therefore the Engliſh Church 
inthoſe dajes muſt be of mean repute for outward pompe; and 
not lifted up to that height of Archbiſhops,when as Rome it ſelfe 
was content with a Biſhop. 
Somewhat more probable it is, that is noted by writers con=, 
cernipg Lucius his endeavour to ſettle the Conumon-wealth, 
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and good Lawes for povernnient; 'and ts'that end did writea 
Letrer to ElentheriusBilhop of Rome for a model! of the Roman 
Lawes; probably being induced therennto by the ſplendor of 


the ſtate of theRoman Church and'Common-weale'; the onely 


favourite of fame'in thoſe tines throng the Northern parts of 
the World: Things afar off I'confefſe are dim;and ity meet that 
Antiquaries ſhould have che honour dueto great after-i1ght. 
And therfore I might think(as ſome of them have done)that the 
Epiſtle of Elewtherins to King Licizs is ſpurious, if 1 could ima- 
gine to what end any man ſhould hazzard his wits upon ſach a 
fi&ion ; or'if the incongruities charged againft-it were incura- 
ble ; but being allowed to be firſt written in Latine, and then 
tranſlated into Britiſh for the peoples ſatisfaftion ; and in that 
Language (the original being my traduccd to po?ericy ; and 
then by ſome Latine writer in after ages returned into Latine, 
and ſo derived to thefe times ( all which- very probably hark 
been) fach occaſions of exceptions might well ariſe by miiake 
of tranſlators and tranſcrivers in ignorant times, and the {ub- 
ſtance nevertheleie remaine entire and-trae. Coni:drringthere- 


Fore that the matter of that Epitile ſayonreth of the orc rimes ic Attice2! 


Ins, 


of the Charch, and fo contrary to rhedregs of 
meane,the policy, practice and language of the gg pres, 4 


1 theſe latter ages, wherein this forgery (if fo it be) was made; 


I muſt allow it to paſſe for carrant for the ſubſtance,not juſtiry« 
ing the ſyllabicall writing:thereof. 

To others it ſeemeth needleſſe and vaine that Luciurſhould 
ſend for a model! to Elertherizs ,: when as the Roman Deputies 
and Legions at home might have ſatisfied the Kings detire in 
that particular, ortheir owne experience might have taught 
them grounds ſufficier , after two hundred yeeres converſe 
with the Romans, that they ſhould have itle needed a modd 
for that which they ſaw continually before their view , or 
might have underſtood by inquiry of their own acquaititance, 
But what conld be expefted of rongh ſouldiers concer: ing 
forme of government of a Common-weale? or if ſome excee- 
ded the ordinary firaine in policy , yet they were too wiſe to 
communicate fuch Pearles to conquered Nations , that ought 
to louk no higher then the will ph the Conquerour, and ſublift 


in 
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inno better condition then- nay be controlled by the Supreame | 
Imperiall Law of the Lord Paramount : or it mm this they had | 
correſponded tothe deſires-of the Britaines, yet being for the 
woſt part ignorant of the maine, they could never have ſatif 
fied the expeQations of a Chriſtian King , who deſires ſuch a 
Law as may befriend Religion, and wherein no man was more 
like to give direfion then Elextherizer, who ſeeing a kind of en- 
mity between the Roman Lawes,and:Chriſts Kingdom, ſends to 
the King a fair refuſall of his requeſt upon this ground;thart /eges 


. Romans & Ceſaris ſemper reprobare. poſſummns; | he ſaw that they 


were not well grounded; he therefore refers the King to the ſa- 
cred Scripturethat is truth it ſelfe. Lawes that come nigheſt to 
it are moſt conitant , and make the government more eafie for 
the Magiſtrate, quiet for the people, and delightfull to all ; bee - 
cauſe mens minds are ſetled in-expeQation of: fature events in 
government according to the preſent rule ; and changes in 
courſe of government are looked at as uncouth motions of the 
Celeſitall bodies, ortending judgements or diflolution. This 

was the way of humane wiſdome ; but God-had an eye on all © 
this beyond all reach of preconceips of man-, which was to | 


- make Ergland happy in the enjoying of a better Law and-go- 


vernment then Rome, how glorious ſoever then-it was and to - 
deliver that Iſland from the common. danger of the world ; for - 
had we once come under the law of the firſt beaſt , as we were 
under his power ; we had been in.danger of being borne ſlaves 
under the Law of the ſecond beaſt, as other Nations were, who 
cannot ſhake it off to this day. : 
But Lycixs lived not to effeft this worke; it was much de- 
Hayed by the evill of the times; nothing was more changeable | 
then the Empire grew z the Emperours many of them ſo vici- 
0Us;48 they were a.burden to mankind ; nor could they endure 
any Deputy or Lieutenant that were of berter fame then them- 
ſelves had. Some of them minded the affaires of the Eaſt , ' 0- 
thers of the North; none of them-were ad omnia.: And the. 
Lieutenants in Britaine either too good' for their Emperour, - 
and ſo were ſoon removed; or too bad. for the people of the - 
Land, and never ſuffered to reſt free from tumults and inſur« 
reQions ©. neither Lucivs could preyaile, nor any of his ſucceſ- 
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"Bae paſſing through continuall-crofſe flouds of perſeci- 
- ee. M> trends Dizebiar' bid Maximinianus , and 
many civill broyles , till rhe times of Conſtantine, at length ic 
attained the haven. ©  * py | 

For Conſtantine: having overcome Maxentivs, and gotten 
thereby intothe higheſt Orbe of government 'in the Empire ; 
refle&ted ſuch an amiable aſpeCt upon the Charches , eſpecially 
in Britaine, as if he had intended topay to them all that God 
had lenthim. A wiſe Prince he was queſtionleſſe; yet towards 

the Church ſhewed more affe&ion ; endeavouring to reduce 
the government in every place unto the Roman Prototype;and 
therein added much honour to that See, eſpecially to Pope Sy. 
zeſter, whoſe Scholler ke had been. This may ſeem a ſufficient 
inducement to perſwade that he was the firſt patron of Engliſh 
Prelacy , ſeeing we finde it in no ap roved teſtimony before 
that time; nor was it long after, whenas the preſence of the 
Brictiſh Biſhops are found at the Synod by him called at Arle, 
viz.' the Biſhops (not Archbiſhops) of Londm and Torke, and Concil. Brix; 
the Biſhop of Haldune; and thoſe in no great pompe, if the 43. 
relation be true, that by reaſon of their poverty they were not 
able to undergoe the charge of their journey and attendance, fo 

as it ſeems they had but new ſet up; and had not yet found 
out the right way of trade that other Biſhops had attained. 
And thus God ordered firſt the ſetling of a Government of 
the Charch in Britaine, and its Liberties, before the Secular part 
enjoyed any.: therein working with this Nation as with a 


- man, making him to be bonus homo before he can be bonus 


cius. | 

The Charch of Briteine thus ſet together,is wound up for 
motion ; they ſoon learnd the uſe of Synods,from that Synod 
at Arles, if they had it not before ; and tooke as much power 
to themſelves in their Synods as in other Conntrics was uſed, 
and ſomewhat more to boot. For they had the hap to continue 
in Briezine in free courſe a full century of yeeres before the 
civill Magiſtrate had any other power, but what was wrapped 
up under the allowance of their Roman Maſters, who like 
Gallio looked upon the Church affaires as out of their Spheare, 
and therefore cared fornone of thoſe things; or if the zeale of 
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any See far prevailedzitwas mudch;in tavour of the Bithups upon” * 
whom the Emperours began to dote as Oracles ; and this raiied | 
the price of theClergy, and:taught them the way to tifh for .: 
themſelves: No wonder it is therefore if Synods in Britaine, - 
or rather the Clergy kn the Synods (which! Meoedly were then. 
the repreſentative body. of the drapery yn all that-was: 
free from the Roman Magiſtracy , and in ſome things out» ' 
reached their limits; eſpecially during this interim wherein 
the Romans held the armes of civill Magiſtracy bound and: 
ki.che Clergy h ve their ſcapexhar loon began to be ambient, 
and conc ipt a new idea gf deportment, like that of theſecond; 

' beaji in ks: infancy : Nor did: the Britons efpy their danger 
herein, for they had been uſed to idolize their Deaides ; and it 
was no more but faces abuut to do as much for their Biſhops. 
Qt this power of. Synods I ſhall propoand but three pretidents; * 
and fo draw:taa-concluiion of what] think meet to-note cons - 
conceruing the Britiſh affatres. - I ſyppoſe it will not be doub: 
ted but that publique conſultations concerning the ing e 
perro of any place or Nation, -oughtnot to cealled 

ut by the Supreame power; and that ſuch conſultations are to 
be direQxd/by that Supreame power. - The Britons hada King,. 
and yet without his conſent they call a Synod againit the Pe 
M. Weſtm, Tagian Herelie, and chuſe a Moderator from beyond the Sea, © 
An-446.Bed» andby that Synod notonely overwhelm: d the Hereſje, but ex- 
Lib-1capi!7 communicated their King. This was a Nationall:Synod, and: 
might well ſtand with.the rule of State, which then had ſeated: . 
the Supreame power in the people, a$I formerly noted ont of. 
Dion, Bur it could be no warrant for that which followed,viz- 
that a Country Synod ſhould excomunicate a King, as ir befell'_ 
Concil: Brir. jr the caſes of Adorzs and Morcant. ' Or that fuch a Synod ſhould 
Paa9,0 ,z3$2- intermeddle in matters of mem and twwm.,; as in':the cat of 
 _Jpumunck, who having invaded the patrimony of the Church . 
_ B:t the Biibop of Landiff in a Synod of his Clergy enjoyned him 


enance : and the like befel] unto Brockyaile, who was sompel- 
fed by the Synod ty make amends to Civiliack Biſhop of Lan 
diff tor injury to hin;done: which I note not by way of im- 
putation: for this exorbitancy (if ſo it were) might correſpond. 
with theſe rimes wherein very probable ic is that juſtice 


could 
not - 


Yo 


P ——— 


 SAXONS. 


_— A tt. 


not be had eliewhere; and had the Clergy been as.carecull of 


holineſſe, as. in the former caſcs they ſeem ir alous for juilice,. 


B-itaine mult have had che repute of a Nation of. Prieſts -and 


holy men, rather then of Tyrants: whereas it was become a 


glut of. wickedneſle,. and a burden+that God would endure no 
Jonger:which rendreth their Synod lyable to.exception,as being 
ſach as were either lifted up,or drawn atide, and as the Lift to 
the Cloth , ſheweth that the Nation ſtood: in need of that in- 


ſtruftion which with a ſtrong hand God wrought into them- by - 


the iad calamity which enſuech. 


_— 


O CHAP: IV. 


Of the entry of the Saxons, and thezr manner of Govern= 


ent. 


'F } Alted with time, and wounded by ecernall doom, the - 


glory of the Weiterne Empire going down apace, now 


draweth nigh unto its everlai.ing night ; and that vat body 


(not able longer to ſublilt, bat dying by degreesJabandons this 
Jfle of Britaine its utmoſt limmit, and lat inlivened ro ſabfiſt 
alone miſerably orelſe to die.-- The choiſe was more ditficult 


| by how much the more Englend was mach waited 'in the Ro+ 


Gildas; 


man wars, . the flower of their ſtrength ſpent in forraigne ſer- - 


vice, the remainder but few, and theſe exoeeding'vicious ; and” 


which was wor!t of all, ingaged by the Romans: in a warre 


with the Pidts, againit whom che Romans themſelves found ic : 


too burd-nſome torth:mto hold out, without the helpe of a: 
wall : and albeit that che very name ot an old ſervant of foure 


hundred yeeres continuance might have moved a Roman heart 
to commuleration , yet their ſpirits faile , and forſaken Eng< 


| Hind mui now goeinto th: Wildernfſe , and naked as they are 


endure the brunt of the cold ttormes of the Northern Pia, 
without any ſhelter but the hidden will of God then trowning 
upon them. In this condition they halfe defperate {eeke for a 
cure in reaſon worſe then the diicaſe. For it had been 'etter tor 


them to have ſtooped to hard conditions wich the Pits, con« 


lidering, 


he tr 


I . _ 


14  SAXONS. 


M—— 


fidering they were all but one people, and dittering onely by 
the bredch of a wall, then to call in a new people whoſe qua- 
lities they were ignorant of,and at the beſt to make them their _ 
companions, who might prove (as they afterwards did) both 
Lords and Malters over them. Eut there is no reaſon againſt 
Gods will. The Britons needed preſent helpe, they overlayd 
by invaſions from the Pits (who ſoon eſpied the Romans gone | 
and their own advantage) ſent for ayde where they were moſt 
like to ſpeed for the preſent, and left the future to {ook to it 
ſelfe. Treland was nigh,but we finde nothing concerning their 
intereſt in ſhipping; the French coaſts were not their own men, 
being yet within the Roman Line : and none were at liberty / 
but ſuch as were never ſubdued by the Romans : Onely the 
Saxons are in the thoughts of the Britons,a mighty people not | 
farre off, able to mate the Romans in their chicteſt. pride, and 
though in a manner boxderers upon the Roman world, yet 
unſubdued by them, uſcd to the wars, mighty at Sea; and now . 
given over by the Romans in a plain held, wereat leafure, and 
{ſo well knew the way to Britaine , that the Romans intituled 
' the coaſts of Norfolke and Swffolke the Saxon coaſts, from the 
many viſits that the Saxons had already made into thoſe parts | 
full ſoreagainſt the Romans wils. 

I hold it both needleſſe and fruitleſſe to enter into the Liſts 
concerning the originall of the Saxons; whither they were na- 
tives from the Northern parts of. Germany , or the reliques of 
the Macedonian armymunder Alexander. Butt ſeems their go- 
vernment about the time of Tiberius was in the generall ſo 

Suffid.Perrus futable to the Grzcians, as if not by the reliques of Alex 2nders 

Friſ.antiquic-» army ( which is generally agreed emptied it ſelfe into the _ 

lib.z. cop-1: North) yetby the neighbourhood of Greece unto theſe Nati- 
ons, it cannot be imagined but much of the Grecian wiſdome - 
was derived into thoſe parts long before the Romans glory 
was mounted up to the full pitch : and becauſe this wiſdome 
eould never be thus imported but in veſſels of mans fleſh rigged 
according to the Grecian guize, it may be well ſuppoſed that 
there is ſome confanguinity between the Saxons and the Gre- 
clans, although the degrees be not known. The people were a | 
keee people, governed by Lawes, and thoſe made not after the | 


mannes 


Aman, 1.16. 
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manner of the Gauls (as (ſar noteth) by the great mien,but by 
the people z andtherefore called a free people, becaule they are 
a Law to themſelves; and this was a priviledge belonging to 
all the Germans, as Tacits obſerveth,in caſes of moſt publique 
conſequence (de majmribus onanes ) like unto the manner both 
of the Athenians and Lacedemonians in their Concio. For 
which cauſe alſo 1 take theGauls to be ſtrangers im-blood anto 
the Britons; however nigh they were in babiration. Thar ſome 
matters of a&ion- (eſpecially concerning the publique ſafety ) 
were by that generall vote concluded and ordered, ſeemes pro- 
bable by their manner of meeting with their weapons. But 
ſach nutters .as were of lefſe: concernment the Councell of 
Lords determined de meinoribus _—_ , faith the ſame An- 
thour. Their Countrey they divided into Counties or Cir- 
cuits, all under the government of twelve Lords,like the Athe- 
nian territory under the Archontes. Theſe (with the other Prin- 


* ces) had the judicatory power of diltributive juſtice commit- 


ted to them, together with-one hundred of the Commons our 
of each divifion, Theele&ion of theſe Princes with their 
commiſſion was concluded inter majors by the generall allem. 
bly; andthey executed:their commiſſion in circuits, like unto 
the Athenian Heliaſticke or Subdiall Court, which was rurall 
and for the moſt part kept in the open ayre; in briefe, their 
judicials were very ſutable to the Athenian, but their military 
more like the Lacedemonian, whom. above all others in their 


manners they moſt reſembled.In their Religion-they were very 


devout, ſaving that they much reſted:in.the reverence they bare 
to their Prieſts whom:they made the moderator of their gene- 


| rall Aſembly , their Judge,advocate and exccutioner in Mar- 


tiall Law, therein. ſubmitting to them as unto- Gods in{tru- 
mente- They worſhip an-invilible and an-infinite Diety.: mans 
fleſh is their ſacrifice of higheſt account : andas often as- they 
make —_— by lots,they doe it with that ſolemne reverence 
as may put all the Chriſtian world. to the bluſh, precatres Deos, - 
celumque ſuſpicient ; and' this done by: the Prieſt of the Town 
(if itbe in pablique cauſes; ) or otherwiſe,if private, then by 


- the maſter of the family ; ſo. as they had family-worſhip as 
- well aspublique, Thele things I note ,. that it. may appeare 


how: 


- 
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how nigh theſe invited gueſts reſemble the old Religion of the 
Britons, and how probable ic is that this Ifland hath from 


time to time been no other then as a ſewer to empty the ſu- 


perfiuity of the German Nations; and how the influence of | 


theſe 01d principles doth worke in the fundanientall govern- 


ment of this Kingdometo this preſent day. Theſeare the in- 
ſiraments choſen by God , and called by the Britaines to be 


their deliverers from their enemies ; which they did indeed,yer 


not ſwayed. thereto by love of juſtice. or compaſſion;for (if 
writers lay true) they were no better then high-way men both 
by Sea and Land, but by their love of ſpoyle and: prey and by 
the diſpleaſure of God againſt a difſolute people. They pro- 


feſſe triendihip neverthelefle in their firſt entrance;but eſpying 


the weaknefle of the Brirons and feeling the ſtrength of the 


Pits, and finding the Land large and good, they ſoone pickt 


. .quarrels with their Hoaſt, made peace with the Pi&ts, and of _ 
tained friends becomming unfained foes to the Britons , ſcat- 

tered a poore remnant of Chri--ians, ſome to the furtheſt cor-/ 

.ners of the Kingd me, others into forraine Nations , like fo 


many ſeedeſmen -to ſow the precious ſeed of life in a ſavage 


ſoilee And thoſe few that remained behind profiting anadel 


mach miſery , by:their doArine and good example yeelded 
better bleflings unto their new comeguelis then they eicher ex- 


pe&ed,or delired. And thus the miſeries of poore Britaine be 
came riches of mercy to the North and Eaſterne people; and 
the ruines here, the foundations of many famous Churche) 
elſewhere. Nor yet was mercy from the Britons utterly taken 
away , nor their blood drawn out tothe laſt drop; or their 


name-quite blotted out of the booke of fame: for whereas two 
rhings make men miſerable, viz. the heavinefle of the burthen 


without,and the failing of the heart within, and Gods ordi 


nary way of redrefſe of the former beginneth in taking away 


the later; thus dealt he with the Bricons;for in danger as want 


of ſtrength breeds feare, and that (by extreamity )diſpaire , {6 
diſpaire oftentimes revives into a kind of rage that put 
firength forth beyond reaſon ; 1 ay beyond reaſon , for ca 


ule 
cannot” be given thereof, other then Gods extraordinary dif 


penſation ina judiciary-way , when he ſeeth the ſtrongerto 
EO _ 
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wax inſolent over the weaker. Thus the Britons fled front 
the Pits ſo long as they had any hope of reliefe from the 
Saxons; but being become the'r enemies , and purſuing them 
to the low water marke, that inall reaſon they muſt either 
drinke or bleed their laſt; then their courage revived, and by 


| divers viRtories by the ſpace of 200 yeeres God ſtopped the 


baſty conqueſt” of the Saxons : the reſuſt whereof by truces, 
leagues,commerce, converſation, and marriages between theſe 
two Nations declared plainly that it was too Iate for the 
Saxons to getall , their bounds ny predetermined by God, 
and thus declaredto the world. In all which God(taming the 
Britons pride by the Saxons power , and diſcovering the Sax- 


ons darkneffe by the Britons light) -made himſelfe Lord over 


both peoples inthe conclufion. 


Fe CCS 


—— 


CHAP. V: 


x 


' - tertainment,and wor ke. 


of Auſtins comming to the Saxons in England , his en- 


Uring: theſe troubleſome times came a third party that 
| wrought more trouble to this Ifle then: either Pi& 

or Saxon; forit troubled all. This was the Canoni- 
call power of the Roman Biſhop, now called the Univerſall 
Biſhop. For the Roman Empire having removed the Impes 
riall refidence' to Conſtantinople ws the Weſterne pare 
of the Empire, and expoſed it not onely to the forraine 
invaſions of - the- Goths, Vandals, Herules, Lombards, 
and other flotes of people that about theſe times by ſecrec 
inſtin& were weary of their owne dwellings, but allo to 
the riling power of the Biſhop of Rome , and purpoſely for 
his advancement 3 Who by patience out rode the ftormes of 
forraine force, and tooke advantage of thoſe ublique cala- 
mitous times to infinuate deeper- into the contig of di- 
ſtrefled people, that knew no other conſolation in a plundred 


eſtate, but from God and the a who was the chiefe in ac- 


count 
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count among them the beauty of che Biſhop of Rome thay | 
growing in the Weſt, made him to out-reach not onely hig | 
owne Diocelle and Province, but to mind: a kind of Ecclejia« | 
ſlicall Empire, and a title according thereunto ; which at 
length he attained from an Emperour ftted for his turhe: and 
this was enough to make him paſle tor currant in the Empire, 
But Britaine was forſaken by the Roman Empire above: 153 
yeercs before: ſo as , though the Emperour could preferre 
his Chaplaines power or honour as far as his owne, which 
was -to the ;French ſhore : yet Brizaime was in another . 
world, under the Saxons power, and not. worth Joo- 
king after till the plundering was 'over, and the Saxon 
affaires ſetled, fo as ſome fat may be had ; then an infirument is 
ſought after for the worke , and none is found fo farre fitto. * 
winde the Saxon up to the Roman bent as aMonke, that was ' 
a holy humble man in the opinion. of all but of choſe that 
were fo in the truth,and knew him. T his is Auſizz,ſent by Pope _ 
Gregory to doe a worke that would natbe publiquely owned; 
it was pretended to bring Religion to the Saxons in England; 
therefore. they give bim the title of the Saxon Apoſtle ; bat to © 
be plaine, ic was to bring in a Charch-policy, with a kind of - 
worſhip that rendred the Latria to God,and: the Dulia to Rome. 
The Saxans were not wholy deſtizne of Religion; andrhar, | 
Gregory himſelfe in his Letter to Brunchilda the French Queen 


confellerh > Indicame , faith he 2. 6d nas pervenifſe Eecleſiam | 


Anglicanam wells fieri, Chriftianam 1p asthece was agood dite, 
ks religion Ai yr ns and ſack ALONE { 
as rang loud to Rowe. But farre more evident is it from the ©. 
Saxons keeping of Eaſter more 4ſeiatico , which cuſtome alſo _ 
eqntinued after Aufftenxs comming fifty yeers,lore againii Anſfiens 
will : the diſpute berween Coleman and 1/3ifride beares witnelle 
ta.that : and it had keena miraculons ignorance or hardnefle, 
had che Saxons a.people ordained for mercy (as the ſequel] | 
thewed ) converſed with the Chriliian Britaines and Pig 
above 250 yeaces without all touch of their Religion. If we 
ther take Aaften in his beſt colour,. he might. be ſaid to being 
religion ta the Sonth-Saxans, after the Roman garbe; and his 
hotefi diſputes about Ealter, Tonſure, the Roman ſupremacy 


and 
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and his owne Legartine power , and his worthy Queres to the Bed. bill. lib.t, 
Pope ſhew he regarded! more the faſhion then the thing ; and PP 
the faſhion of his perſon more then the worke he pretended; > * OP 
for he loved ſtate, and to be ſomewhat like to the Legate of an g,..g.a 1, 
Univerall Biſhop ; and therefore of a Monke he ſuddenly be- Bpiſt«13: 
comes a Biſhop in Germeny,beforeever he hada Dioceſſe, or ſaw 

England; and after he perceived that his wotke was like to Concil. Brie, 
thrive, he returned and was made Archbiſhop of the Saxons, 9* 

before any-other Biſhops were —_— them; and after thpee ped. hift.lib.x, 
yeeres had the Pall, with title of fupremacy over the Britiſh cap. 2g, 
Biſhops that never fuomitted to him. _. _. | I 


His advantages were, firlt his entrance upon Kent , the fur= 
theſt corner of all the land from the Britaines and PiQs, and 


; apupill to Romie, and a devout woman ; fhefirftbroupht Ax- Bed.hift.lib. r. 


fer. into acceptance with the King , who alſo at thar preſent cap-2s. 


: held the chiefe power of all the Sax5n Kings in this Iſle, Gong Beit. 
” which was now of-great efficacy in this worke ; for where 5 Pt e17+ 


© dapeand miſery. After had alſo a gift or trick of working mi= 2 Theſ.2. 


ſep of his Charch-policy amongft. them ;' hoppily chey res. 


membring the Roman Dagon, liked the worſe of the Roman, 


right hand of fellowſhip was due by the Roman Canon, 
| E 2 thould 
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ſhould nevertheleſfſe ſhew no more reſpect to them at their firk 
ſolemn entrance.into his preſence then to vaſſals,as 1 could nox 
but note the ſame asa ſtrong argument that his whole work.eb - 
izitio was but a vapour of Prelacy. - This the Britiſh Biſhops 
ſoon efpiced, and ſhaped him an anſwer ſutable to his meſfage, 
* theſibſtance whereof was afterward ſent him in writing by | 
the Abbot of Bazgorz and of late publiſhed by Sir Henry Spels 
man, as followeth : _ | | 

DE 7it known {and without doubt) unto you; that we 
 2all,. and every oneof ns areobedient and ſubject ts: 
the Church of God, and to the Pope of Rome; and to 
every godly Chriſtian, to love every one in his degree in 
perfe® charity , ani to helpe every one of them, by word 
and deed-to be children of God: And other obedience. 
then this T doe not know t0 be due to him whon:you name. 
fobe hh ts; nor by the father of fathers tobe claimed or 
demanded. And this obedience we are ready to give and. 
pay tohim, and to every Chriſtian continually. Beſides 
we are under the government of the Biſhop of Caerleon: 
#pouUske ; ' whois to overſee under God over us, and 
caufe us to keep the way ſparituall. 8 Os , 
This was the Britons reſolution, and they were as good as: 
their word;' for they maintained theliberty of their Church 
five hundred yeeres after this time, and were the laſt of all che 
Churches of Exrope that gave their power to the Roman. beaſt, 
and in the perfon of Henry the eighth that came of that blood. 
by Teidber, the firſt that cooke away that power againe. Auſten 
having metwith this affront,. and- perceiving that the Britons 
were ſtronger in their faith then he by his miracles; caſt about-- 
to try the Saxons curtelie, that what the Ephod could not, the 
Bed. hit. libs; Sword wrapt up therein ſhould. 1 lay not that he procured, 


Et amewn., 


cap.2. . bat hethreatned or propheſied the deftruRtion of the Monkey 
Chnoll Brit» of Bangor; and it came to. paſſe, and its by writers loudly ſa( 
PILE 


peed.” Neverthelefle the Saxons were not ſo zealous of their 
new Religion, asto makea new Nationall quarrell between 


theBricons and themſelves, bur left the game to.be played out 
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by Au ſten.: who-tinding by experience that it would not prove 
the worke of one mn , teft it ts ſyreeffors to worke out by 
degrees inefflux'of time. And thits Aſter neither good ſer- 


"vant to the Servanrof Servants, nor good Monke, retires to 


ſettle hisSaxon province, amd to preſent or rather to proſti- 
tute it to the luſts of that red whorez which was the generall 
piety of thoſe ignorant times.” 


a Fe 
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CHAP. vi. ® 


Of the imbodjing of Prelacy into the government of this 
Kingdome. - 


T Camot think that the platforme of the myſtery of iniquiity 
#: when .boyled to the hight ) was ever foreſeen, or in the 
aimeof the wicked ſpirits on earth, or thoſe in hell ; yet were 
they all inftrumentsoof this monſtrous birth; 6lled with ſub- 
tilty and miſchiefe, guided principally by occaſion;and over- 
ruled by the Juſticeand Wiſdome of God, to make a yoke for 
Monarchs, anda ſcourge to the world for their refuſallof the 


, government of Chriſt, untill this menſter came to perfe&tion, 


and wherein themſelyes-were felves de ſe, and wrought their 
owne miſchiefe : for Axftez comming in as a thirdproprie- 
tor with King and people; and having gathered the materials 
of a Church, reaſon- told them that a forme of government 
muſt be ſ{erled in that Church; the Saxons had no principles of 


their own, (for they had no learning) and to got to the Bri=' Tacits more 
tons for a patterne might be thoughr ignoble; and where the' Scrms * 


choice is ſmall its ſoone made; Kyme held now the moſt part 
of theChurches of Exrope-at Schoole, the Saxons ſoon reſolve 
Rome that had been their mother ſhall be alſo their father : and: 


thus at one draught they dranke up a potion of thewhote Hic-' 
rarchy of Rome from the Pope to the apparator;, with a quic=' 
quid imponitur & imponetur, which was of ſach laſting efficacy” 


that it ceaſeth not to worke even tv thisday., although it was 


{flow in the firſt provocation : For the Saxons had aCommon= 
weale founded in the liberty of the people; and it was a maſters" 


plece-- 
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piece far Auſten and the Clergy ,; ſo ts worke as to remaing : 
members of this Commonweale, and yet rctaine their heany | 
for, Rome, (which was now grown almoſt to - the pitch” 
of that Antichriſt: ) for reaſon muſt needs cell them that the 
Saxon principles, would not fatter them to be: ad onmia for 
Rome,nor the Roman Canonallow them ic be wholy Saxon | 
and they ſaw plainly that the times were too tenderto endure 
them to be declarative on either put and therefore they choſe. 
athird way , which was to preſerve the municipall Lawes in 
moderation towMs the Canon; and to that end to endea- 
your ſuch a temper upon the State as muſt 'admit themto-be in 
repute, ſuch as without whom the Common-weale could not . 
well ſubfiſt, no more then a body without a ſonle; and that - 
few occaſions ſhould befall but at leaſt in ordine remoto muſt - 
refle&t upon both ;; and then all reaſon will beſpeake them to - 
joyne in the legiſlative power and government of this Kings 
dome; but eſpecially as Biſhops,who are now Afagne es alters - 
Rome,and the very top-flowers of wildome and learning. And *7 
unto this temper the Saxons were ſufficiently prepared and in- 
clinable; fer it was nonewthing for them to admit their © 
heatheniſh Prieſts into their generall meetings, and allow them 
much power therein, and then ics bat the perſon changed and 
they muſt doe as much for their Biſhops now they are become + 
Chriſtian ; eſpecially themſelves being all for the field, and © 
overgrown with a generall ignorance , the common diſeaſe of- 
thoſe times. Kings were in no beteer condition; it was hard . 
for them tobe baptiſed and not tobe baptiſed intoRonr, and - 
commonly under ſuch a Covenant as though many might © 
repent of, yet none durſt amend: for whenas the Pope is Lord. - 
of the conſciences of the People, the Kings power may ſome- | 
times outface, but can never govern; the Saxon Kings were... 
therefore faine to make a vertue of neceſſity, and advance Bi- - 
ſhops to be common favorites both of Rome and themſelves, 
to maintaine good correſpondency between both Swords ; 
and to countenance the power of the temporall Magiſtrate in' - 
cales of diſpute, elſe hemight oftentimes command, and yet. 
goe without. Thus enter the Prelates upon affaires of Kings 
and Kingdomes, and became lovers of Lordfhips, and troub- 
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ny © Hers of States; and if in any ching they ſerved their Countrey, | 
ty they ſerved Romenmch more; thetr merchandiſe was made of 
> the policies and Confcels of all Kingdomes and States, and 
he ſuch retuynes proceeded as were {till 'fabſervient to the Ro- 
or man interdſt; and they ſo intoxicated the domeſtique 'coun- 
ns ſets ini fiich manner', asthey generally iaggered, and many 
ns times came ſhort of home: | Nevettheleſſe at- thefirit rhis was 
> but rare, clancalar, and covered with much modeſty ; for (ex- 
in  cepting ſuch; choice ſpirits as A»ſtor had ) Roti Prelacy in 
2. theſe yonger times was but Velyer-headed', and endured hot 
in much greatneſſe or bigge titles, but{pake lite axLambe; ' Bgo 
ot . 791 verbis quers proſperart fed moribur, faid this 'Greg#vy tothe 
at Alexandriat Biſhop, who had pat upon him theritle of uni- 
iſ. verſall Biſhop or Pope : and whereas he had in'a way of Greg-Epilt.ad 
» - Coureſhip called Gregorier counſels commands, he ſtartles at it; ©9/98- 
gs quod wirhunt juleoiric Thich he, pito & mes andittremonive;quiia ſeld 
T4 24% ſun E $6Fofs Thas'Ptelacy firſt conveyed it 1eVe tntg 
1d © opinion, afterwards inta conſcience; and ambirion comniitig 
n- ©. in therearemade irbecomebotti Biſhop and Lord, 
rt orrerritter anger erode 
wh. of. Metropolitans inthe S8axons time, 
— : Pim in parſtzir of che government of this Kingdome it 
> - elder times , "and therein firſt of the perſons with-their':re- 
\4 - htion;'then 6f their worke;,-thd Haſtly of their Comteand 
ht © Lawes, and now in hand witty the'Eccleſialticall perſons; '? 
-q hall deſcend to 'thete particulariranks- or degrees, and ſhall 
>. ſhew wharthey were in their originall,and what overplus they 
re bad byLawes. © Arid ieBt'cortcerning the Metrapolitan. In his 
= oripinall' bis Office was to vitte the Bilhops, admonifhand 
5 exhort them, and infull Synod to correft ſuch diforders 
2 the Bithop could not refornee, and Wall things to proceed ac- 
Ke . cording to the prefcript Canon. /> © Concs. Brit, 
N, Thus witnefſerh ae ptr e701 Sar Archbiſhop of Þ-25S. 
4  anArchbithop;noc according rotheptaRtifcofthe times where- 
” in Kt Was written, but accortling t6 the:ancient rale, For long 
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An,745: before, Boniface bjs time Archbiſhops were ſwolne beyond the 
: girt of. the Canon, and. before-that Exgland was honoured 
with that ranke of. men , Metropolitans were become Metro: | 
nomians , and above all rule but that of their owne will, and 
through common cuſtqme.had no regard to any other ; ſo ag 
if. England will have chem , -it muſt be content, to have them 
with their faults. ; Bucthe trath-is, the.dignity.or ticle, which 
yqu will, wasa plant of. that virulent nature that would ſcarce 
keepeaunder-ground .in the time of the hotteſt perſecatian : 
for Steven Biſhop gf Rome liked theritle of univerſall Biſhop; 
Andafrer alittle peace itsa wonder-how it.grew to.that height 
that it had; And no lefſe wondertall that the Saxons gave in- 
certainment to-ſich potentates- Much of whoſeſpirit they 
- might. have obfFrved- in. theentrance of their firſt Archbiſhop 
| © Auſten, -if God had not given them over tothraldomeunder 
n that myſtery of louey » of ſinfull man Fpjcing. into the - 
place of. God, taught bythat Courtly meſſenger o + be 
cauſe they would not ſtoop to that myſtery of -godlineſle, God 
nianifeſted in the fleſh, as it was taught in im icity by the * 
X rurall Pits and Britons. But this was not all,for becauſe Arch--: 
Ne biſhops were gotten above Canon, which was thought ſean- 
_ dalous, therefore they gave ag large a power by Canon as the. 
-former uſurpation amonunted.amto, and ſo firetched the Ca: 
non to the tnind of the man, whenas they ſhould have rathe: 
reduced the man. to the Canon. The words of, the Ganonin 
oar Engliſh.congue, ruanethus: It belongs to theMetrops 
lican Biſhop: to rule Gods Churches ;. to governe, chule,. ap 
point, conftirme, and remove Abbots, Abbateſſes, Presbyten, 
and Neacons, and, herewith the King. hath nothing to tle 
_ Andthusthoughthe i ou power of Archbiſhops was gra 
Concil-Brir. and unlimited , y<t what more waswrapped up-in. thatwor 
P.190., 'iC hurches,onely time mult declare . for its very) likely that 
thoſe daies-it was not- underſtood, yet the praftiſe doth no 
bſcurely declare the matter ; for baBore.this Law was eſtab 
Ane'694. ſhed by Withered in a Councell wherein Bertnaldus Arehbiſho 
Anv-Brit.p.55+ of Canterbury was preſident.,.,.and who was firſt Primate 
England.: Theodore Archbiſhop of Canterbury uſed fach'powt 
over other Biſhops in ordaining and removing them,as. a wii 
| PB? | te 
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rer {aith that his rule Was no other then perturbatio and-:m- Malmsb, lib, r. 
_ ries ; and'his carriage towards ##lfrid produced: as a cp. 2, ” 
reftimony-; Butche Metropolitan: i Eng/anzas the times:theh AnvBrit-p.54, 
avere, had yet a farther advantagt,cven over Kings tliemſilyes; 
for there were, divers Kingdomes-in 'this Ifland; and:Kin 

had no further | power then their limics afforded then *! bur 

there was but one Metropolitan for, a long time- in all-the 

Saxon territo4ies, ſo as his power was in {pirituals over. many 
kingdomes,and ſo he becatue indeed alterizs, wbirF aps3-Arid: at 

was a remarkable teftimony. of Gods ſpecialliprovideneethdtr 
che ſpirits of theſe petry Popes ſhould beſo bound-upuhder * 
thenotion of the infallibility of the Roman chaire ;that they | 
hadnot torne the European Church inta:as niany Popedomes | 
as Provinces. - Biit no dqubt;Gad orderkd it: fort aſcourge;to ES 6h; 
theworld , that Antichpiltſhauld: de:burone , that bemight a 


_ be the more abſolute 5 ant, and:that Kings ſhould bow-down - 
0 


their necks under the donble! or rathec.nmltiple yoke of Pape 
- and: Archbiſhops,. for their rebellion. againſt. the: King- of 
& King. lo th ni 0619 5113 2a DSo8 noon, 
Fo To oy Tot 5592 Þ19 4A F | 
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Clergy had notbcen like it ſee; *and' It had been con= 
rary to Auſtin principles to have advanced to Biſhopricks 


Hci. not Biſhops /been ſomewhat ſatable, the Roman 
tra 


mien b*tterqualified then hind.” They fick riled the Saxon 
Church Joyntly In'the nature of a Prcithe 


In' tare ery tHE about fixty 
yeeres after Azſtins time, their pride wonld''not etidure toge- 
ther any longer ;' and it may be' grew ſornewhatuntratable 


underthe Metropolitan, that reſolved to be prouder then all ; 


and thereuport Theodore Archbiſhop of Carterbicy 'firik divided Ant: Brit. 53, 


his Province''into' five Dioceſſes,, A ones of the Concil. Brits 
Rings and people placed Biſhops over each; &v 


ery one of them NY 
being of the right Roman ſtampe, ashirnſelfe wasof the right {2% "ap 
Roman ſhaving. And it had _ a wonder if Epiſcopacy now 

for 
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+... forthe ſpace of three hundred yeeres degenerated, and tha 
| ; 'intorfurh a monſtrons ſhape as aPopeſhould-by tranſplanti 
+ 4: tbetomeregenerateincotheiroriginall.condition of envelnivl 
| :and fiomilicy. |. But-its much; greater wonder chat they ſhonld 
tbevanie ſo parely ambicious 2s mot to'enduvea thought of 'the 
waiesof ſobriety, but would be prond by Law ; to letall the 
world know that they held it no infirmity but an honour, 
\Foralbeic that inthe firſt rime the Biſhops work was to/initrut 
:arid:teachy 'toſke the fervibe df God to be diligently and pare. 
1by|admitiilired iti pablique congregations; toexhortzreprove 


Concil. Brits, Hai... | _ "If 54 | 
238,146,161. and by teaching to amend'fuch matrers as he ſhould finde in 


carried [themſelves :meckly and humbly, Rindying peace and 


Mag- Cent-7. aruch yund meddlbdinotwith/ſeeular affaires : theyiare non - 


tc grown dpriino flace, and muſtribw rideon hone-backe tha 
| Bed. kiſt.lib-4+- mperewont to poe on foot preaching the Word; and malt b! 


cap. 3» reſpeted above the ranke of ordinary a9 gy none mal 
ut they nul 


__ _ qdoubtof their trach;nor queſtion their words , 
Concil. Brit. þg holden ſacred as the word of a King, fine juraments rt 's 
yo 697 refragabile. Their preſence muſt be a SanQuary againſt al 

78 violence alt Clerkesand religious honfes mnit ftoop unde 
Ibid.zz9, - their power; their ſentence muſt. be definitive: and thus ad 
An. $16, vanced they muſt keep ſtate,viz. not go too farre to meet Prin 

ces in their approa h, towards 4hem.,.- nox to light off their 

horſes backs to doe Princes reverence at their meeting : becaul 
Concil.8. gen. they-art <quall ro.Princes and, Emperours3 and it amy B 
conſtant. can, ſhall behave himſelfe otherwiſe , and after the ald ruſti 


I4. faſhion, (for ſuch, are the wards of the Canon ) for diſgrac' 
doug to theirr dignity, they muſt be by i {9.as.by thei: 


pwn confeſlivn Biſkops henceforth are Biſhops of, anew tafti 
an, that maſt incurre a note of infamy;for thewing any geſtus 
of bamilityto Princes: which ifany:man will ſe more fully 
lerhimperaſe the Canon if he pleaſe. But this isnot-ſubline 
enough ; chey muſt be not.ogely equall , butio many reſpetd 
lapexiour to Princes -, for in matters that goncerne'God, Ons; 
#1 bas dignitatibus preſimt; aud more plainly, Princes nut oby 
Wh, cen d.. them, £x corde cam bumilitate; and'this wasallowed d 
art: by Of the gremimalegadneSynod, dndchus highly adv 
| C 


ei! 
bo 


lite anddoftrine contraryto Retigion ; and accordingly they | 


oy > a, - A tek an AS ac tends PP Af 4 mo © 


FP Mm. og www fg Az,AS39 a, 


ev ef. 


— 


in, SAXONS: | | a7 


cxd Bilkops are now conſecrated to any:worke,and make 
thing ſacred. Oathe e'the 
mene; andtherefore the triall of crinics!belor fthier oo bay os 1 
xcknowledgement of reds of conveyance In thelr proſenie®'71. Sax. cap wy 
koh | = IA 76 . . An.928, 
weights and meaſures, 'which'they committed to ſome Clerke b--2-1 
hott they truſted 3' arid! ar this day '( though aE eperfein)a | 
beareth title of Clerke of themarkee. '-' And althongh ancient" CoadilBrin: . 
ly they might not intereſſe ſecilaribue ; yet aiterwards it becathie ' Concil. Brix- 
a part of their Office to affiſt Judges in ſecular cauſes., to ſee f ”_ 
that juſtice be not wronged : and had the ſole cogniſance of 700 
all cauſes criminall belonging to the Clergy , their tefiants or 


| ſervants; and in their Synods their power reached” 'thNich 


crimes of Lay-men as came within the ſayour of the Canon, 
chough it were bat in the cold fent, as the Lawes of Athe!ſtane 
and other his ſucceſſors ſuthcienly ſet forth. And thus drefled 
up let them ſtand aſide , tharroome may be made for their 
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Of the Saxon Previptert.. 2 wu ito, 
Heſe follow their Lords the Biſhops as faſt as they can 


hunt; for teing of the ſame Order (asthe tells proud times: ConcitiBrit; 
acknowledged) they would notbennder foo, . aibehs others: £576 
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, above the top.. Tineiit is,; thartheBaſhopsToaded-thom winh 


Canons, and.kept theniunder byhard workegimdeiche rrickd 
of Canonicall dience : yet icwas no partof their nieaning' 
to ſuffer them to-become vile in the eyes of theLaity ; for they 
knew well cnough that the Presbyrers maſt be their bridlests. © - + 
kead and; cube the people;. anditheir eyes twiſts: whothen the 7.7 
winds frank below; blew faire cofouletnrchoaw; rad. dp. SE, 
ſciences already told thenttharnhey mericedt: ive much favous: 
fromthe people. They ſte ittherefore neceilary to inhaunce: 
the price of a Presbyter ſomewhat within the atoye of a Bithops 
to, the ans da not be:roo like rhe Babjdo- 
| 2 
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PT Py nianiImage whoſe head-wasGold, and tectot Iron and Clay, 
ConeNBrice »"> A Presbytertherefora.eliey-will; havt.$0-be of cqyall. repute. 
L1 Bhel{&-y;,4; withiaBaron 4; and his prrfon ſhall; bein repute {0facred. as 
Ibid-496. © ;thatall wrong done hereunto. iuft' be donbly puniſhed with 
Concil-Brir.  ſatisfaQion tothe party ,, and to. the Church.",; His; eredit.or 
PITS. ”Y OY: faqie'imuil not be toriched: by Jay-teſtimony. Nor ishe to be. 
Sm eoe.. Jdgedby antſeculer power 3bntrobthonofred-as an, Angell, 
Mag-ceh{8, - Sigh xs theſe .infiraments: of: the Biſhops governnient 3- and 
cape! .'*  theleareputas a glaſſe between'the Biſhops and people, and 
 conld,repreſens the people to tlie Biſhop black or white, and 
"the Biſhop to.them in like manner, as they pleaſed ; and fo. 
under fear of: the Biſhops curſe kept.the people in. awe to thery / 

ſeves,andity .... ot | 7 


ions ne Ebin 261 Bo. Ke * 
Of other inferiour Charch-0fficers amongſt the Saxons, 


Hey had"otheriinferiour degrecs of the Clergy , Whidi 

becauſe they are meerly ſubſervient, and not conliderable 

in Church. goverriment, T {tfall onely tonch upon them, 

Deacons» Thie firſt are called.Dedoons; which were attending upon th: 
Presbyters to bring the offerings to the Altar, to read the Goſ 

ph to baptize, and adminiſter che Lords Supper : Then fol: 
ow'the Sabdeacons who uſed roattend'the Deacons with'con 

:-\ ; ſecraged veſſels, and other neceſlaries for the adminiſtring & 
Acolites. the Sacrarnents.:. Next theſe Acolices., which waited with th - 

__ Tapers ready lighted while the Goſpell was read, andthe Sz 

Exorciſt. cpament conſecrated; Then Exorcilts,that ſerved todiſpoſſe 

ſuch as are poſſefſed by the Divell,;an'Office(as it may feem )d 

Concil. Brit- little uſe, yet very ancient; for they are found at the Synod 

Ro Arks:,\\ which-was within: three handred: yeeres after Chrils 
eurers* death. Levturerscomencxt;whoſerved to readand expound; 
and theſe were of uſe when Cliurches began to multiply , ani 

Presbyters grew idle» Laſtly, Qfſtiaries z which uſed to rin 

thebels; and open-and ſbut the Church-doores. 

; Lheſe are che feverall ranks of Church-offticers, being ſer! 
i 


«1/16! 
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Sub-Deacons.' 


Oftiaries; 
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innumber(for Bithops and Presbyters makebut oneJand might ts Sit. 


thus ordeced)the ſeven heads of the beaſt whereon' the WO- 4. 
an ; and with much adoe make up a kind of Churelt-' An, 750. 


ſervice omewhat like'a great Hoe in a ſhip-yard at the ſtirring: 
of 2 little log,and are nevertheleſſe well payd tor their labour. 


pe EY j —_ £ FR —_ CO —_—_—_— _——— 


CHAP. XI. 


Of Chnrch»mens maintenance amongſt the Saxons. 


Take no notice in this account of the Abbats and Priors, & 

other ſuch religious men,as they were then called; nor can E 
paſſe them amongſt the number of Church-governoursor Off 
cers, being no other then as a ſixt finger; or an excreſcenee that 
the body might well ſpare,and-yetthey ſucked up much of the 
blood and fpirics thereof. Bur: as touching the mathtenance 
of thole formerly mentioned; who had a conſtant influence 
in the; government.of the affaires of the piiblique worſhip of 
God, and regard of the ſalvation of the {oules of the people ; 
I fay their maintenance was diverlly raiſed, and as diverlly'im- 
ployed:Firft,through the bounty of Kings and'great men,Lands 
and Mannors were. beltored upon the Metropolican'and-Bi- 
ſhops, in free almes; and from theſe aroſe the maintenance 
that aſcended up in abundance to the higher Region of the 
Clergy ,- but came againe in thinne dewes ſcarce enough to 
Feep the husbandmans hope from diſpaire ; otherrviſe had nor 
the Prelates ſo ſoon mounted up into the-chaire of pope and 
ſtate, as they did. I'ay, theſe are given in freealmes; ormore 
plainly, asalmes-free from all ſervice : and this was doubtleſſe 
ſoon thonght upon(for it was formerly in prefident with their 
heatheniſh Prielts and Druids as Cefir noteth; that they had 
omninm reram immmitatem: ) yet with the exception of works 
of publique charity and ſafery;ſuch as are maintaining of high 
waies, repairing of bridpes, and forti ing of Caftles,&c. and 
hereof the preſidents are numerous. The worke whereto this 
wages was appointed . was:the worſhip of God, and increaſe 
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af Religion ; and thus not onely many of the Kings Subjedty | 
were exempted from publique ſervice,but muck of the Revenye| * 
of the Kingdome formerly implayed for: the publique ſafety. 
became acquitted from the ſervice of the field, ta the ſervice of 
the beade; the ſtrength of the Kingdome much impaired,and 
the ſubje&s much grieved; who in thoſe early times ſaw the 
inconveniences , and complained thereof ta their Kings, bm 
could not prevaile. This was the vintage or Kings and great 
men , but the gleanings of the people were much more plen- 
tifull ; (for beixdes the Courts which ſwelled as the irregalari- 
ties of thoſe times increafed , and thereby enriched the cofers 
of that covetous generation, the greateſt part whereof ought, - 
by the Canon to goe to the publique.) the beſt part of the ſet» 
ted maintenance, efpecially of the inferiour degrees, . aroſe 
from the good affeQtions of the people, who were either for- 
ward to offer or eaſily perſwaded to forgoe conſtant ſupply 
for the Charch-men out of their eſtates as well reall as perfa- 
nall, eſpecially in the particalars enſuing. The moſt ancient of 
all the reſt was the Firlt-fraits, which was by way'of eminency 
called Cyrick:ſceate , orin more plaine Engliſh, Charch-fee ; 
which was alwaies payable upon St Martins day nnto the Bij- + 
{hop out of that houſe where the party did inhabit upon 'the 
day or Feaſt of the Nativity. Jt was firſt granted by Parlia- 
ment in the time of King Ina; and in caſe of negle& of pay- 
ment or deniall it was penall eleven-fold tothe Biſhop beſides 
2 fine to:the King. as, was afterwards ordered by Canuus. 
After the firſt fakes commeth to conſideration the Revenue 
of Tithes , whereof I tinde no publique att of ftateto warrant 
tilLthe Legatine' councell wb Offa: althongh the Canon. + 
was. more ancients The Biſhop at the tirſt was the penerall 
receiver as well of theſe as of the former, and by him they 
were divided into three parts, and imployed one to the poore;z 
another for the maintenance of the'Chareh:; and a third part 
far the maintenance; of the Presbyter. ' Bt in future times 
many aGts of ftate ſacceeded concerning'this , amongſt which 
that grant of Athelwolfe nuſt be. a little pauſed upon.. Some 
writers. ſay thathe gave the tenth: manſion,and the tenth of all 


his goads :; but Malhndbzry faith, the tenth of the hides of Land: 


but 
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bur int he donation it ſelfe , as its by him recited, its the tenth 


manſion. But Math. Weftm. underſtands that he gave the 
renth part ofhis Kingdome; 'but in the Donation by him pub- 
liſhed it is decimrumt partes terre mee. In my opinion all this 
being by tradition, little can be grounded thereupon, The 
forme of the Donation it ſelfe is uncertaine and vartons, the 
inference or relation moreuncertaine. and unadviſed ; for if 
the King had granted that which was not his owne, it could 
neither Todocyanited pious 'or rationall. Nor-doe we tinde in 
the donation that the King in preciſe words-'gave rhe Land, 
or the tenth part of the Land of his Kingdome; but the tenth 
of his -Land in the Kingdome : and the exemplification 
publiſhed by Math. Heſtm. countenancech the ſame,, albeit 
the Hiſtorian obſerved-it' not ;- but ſappole'that the King- 
dome joyned with the King in theconceſhon, and that it wag 
the courle to paſle it onely in the Kings name , yet could not 


' thetenth Hide, tenth Maniion, or tenth part of the Kingdome 


be granted without confulion-in the pollethons of the people; 
for either ſome particalariperfons muſt part with al their poſ- 
ſeffions, orelſe out of every manspollsfiion muſt have fined 


'- Aproportionable ſupply , or laſtly a tenth part of every mans 


poſleſſion,.or houſeand land, mutt be ſet forth from the reſt : 
or forme mutt loſe all and become beggars, to ſaveothers : all 
which-are eo me equally improbable. Nevertheleſſe I doenor 


 takethething to be wholy fabutaus, but may rather nppote 
nes, 


thateither atenth was given out of the Kings own Denie 
which is moſt probable; oreliethe tenth of the profits of the 
Lands throughontthe Kingdome; andthat it was bypublique 


 atof ifate,, and tliat clauſe forgotten by Hiſtorians. And 


thus might a good preſident be Jed to #/fred, Athelftan, and 
other Kings, whotetled Lawes under -payment of penaltice, 
and appointed the times of payment, viz. the ſmall Tithes at 
Whicſtmride,and the great v; at Alhollantide. 


An854. 


Concil.Brir. 
P-392,1 
An.90g. 
Ibid.s 27, 


Anioog. 


Another Tribute was that of Luminaries . which by A!fed Laniaartcs 
and Gntbrurn was firſt ſetled by Law although it et aha Coneil.Brir. © 


; before claimed by Canon. It was payablethrice a yeere, viz. p-377- 


Hollantide, Candlemas and Ealter , at eachtime a halfe. penny ]Þid.145- 


-upon every -Hideof Land,and this wasander a penalty allo. 


Another 


An.1032. 
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"Plinghalmes. Anorher'Income aroſe from the Plough,and under:the.nang 7 
An go$» of Plough- almes: at the tirſt it was granted by Edward the El: 
der generally, and the valew was a penny upon every plongh; 
Anloog» and in aftertimes it was oxdained to be payd fifteen daies _ 
Eaſter. | Po, | 
Sorleſhot, Next comes a fee at the death of the party, which was cone ., 
Conc. Bir, manly called Soul-ſhot : and payd(beforethe dead body wa, 
d 57%. buried)unto thatChurch where the dead parties dwelling wag; 
An.loo9* ſo astheynever left paying and asking to long as the bed 


Glebe. 
Concil.Brit« 


a 50. 
a Wu 


An7 59. 


Peterpence. 


Concil. Brit. 
P+230+ 
An725+ 


Concil . Brit, 


P.311- 
An-79l. 


Tbid.343s 
An.C47, 


Ibid.621, 


was above-grqund; and ics probable turned into that fee which - 
vas afterward.called a mortuary. F 
The-incambent alſo of every Church had Glebe laid to the 
Church: beſides oblations , and,other caſyall profits, as well +. 
ariling from houſes bordering upon the'Church, as otherwiſe, _ 
All theſe foure laſt werepayadlecothePrieſt of that particular - 
Cengregation, and had not their beginning till Pariſhes came . 
to be ſetled. - Feit of 
Laſtly, the zeale of the charity of England wasnot ſo coll 1 
as to containe it felfe within its own bounds : they were a de © 
pendent Church upon Rome., and their old mother muſt not- 
be forgotten. An Almes is granted, for under that lowly titk © 
it paſſed tirſt, but afterwards called Romiſcot or Romeſteoghy « 
or Heord-penny 3 for it was a penny upon every hearth a 
chimney, payable at the Feaſt of St Perer,ad vincl2; and there” | 
fore allo called Peter-pence; it was for thePopes uſe; and was 
ſetled under great penalties upon:the defaulters. It aroſely | 
degrees and parcels : for firſt Ina the Saxon King granted! 
penny out of every houſe in his Kingdome : after him @f *- 
granted it out of every dwelling houſe that had-ground then -* 
to occupied to the yeerely yalew of thirty pence, excepein ' 
the Lands which he had purpoſed forthe Monaſtery at St 4 _ 
bans: This Off; had a much larger Dominion then Ina, ax: 
was King over three and twenty ſhires: after whom A:tbelmif * 
paſſed a new grane thereof out of his whole Kingdome,whid 
was well nigh all that part which was called Saxony, wit 
this proviſo nevertheleſſe, that where a man had divers dw& 
ling houſes , he was to pay onely for that houſe whereia | 
dwelt at the time of payment. Afterward Edward the (al 
n 


j 


ell - 


iſe, _ | 
. nificentia, and therefore free. Thirdly , it was expreſlely the 


lar 


ne 
= for the recovery of the arreares of this money, and enjoyneth 
de 
not-” 
itl © j 
. of his own Demeſnes,may ſeem not improbable,becanſe it was 
- 8x regali munificentia , which could never be athirmed if the 
= gift had been out of the efiates of others. Secondly , it was 
' granted onely out of ſuch houſes as yeelded thirty pence rent, 
called vive pecanie, becauſe in thote times rent was payd in 
. Viiteall; ſo as it may ſeem that onely Farmcs were charged 
+ herewich :- and notall mens Farmes neither: for the generall 
= Income will never anſwer that proportion. The particular 
: hereof I ſhall in briefe ſet forth. It appeareth in the former 


RE 
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SAXONS. 


| for confirmed that Donatien out cf ſuch Tenements as: had 


thirty pence vive pecunie. It their it be granted that the Saxon 
ſubje&ts had any property.in their Lands or tenements , as no 
man ever queſtioned , then conld not this charge be impoſed 
without the publique conſent of the people; and then the 


+ aſſertions of Polidore and the Monks, who tell us that 1-2 and 


Offa had made the whole kingdome: tributary to Rowe , nmiſt 
needs be a miſtake, both in the perſon, and rhe nature of the 
gift, ſeeing there is a much more difference between an Almes 
and a Tribute then between the King and the people. Now 
that it was an Almes and not a Tribute,may appeare, for that 
the originall-was a ſaddaine pang of zeale, conceived and 
borne in one breath , while the King was at Rome; and there- 
fore not impoſed as a Tribute. - Secondly,it was ex regali mu- 


gift of the King ; for the Law of St Edward which provideth 


that they mult be payed totheKing, and not to Rome, as it 


was in the daies of Canxtus, and Edpar,rendereth the reaſon 
thereof to be, becauſe it was the Kings Almes. 
. » Secondly, that it was an Almes onely trom the Kingzandout 


quotation that Off: charged this leavy upon the inhabitants 
dwelling in nine ſeverall Dioceſſes, viz. Herefird, which con= 


-. tained: theCity and County adjacent. 2. VPorceſter, contai- 


ning the Cities and Shires of it and G'oceſter. 3.Lechfield,con 
taining VV zywickeſhire, Cheſhire, St ffordſhire, Shropſbire, and 
Darbifbjre. 4s Leiceſter, with the County adjacent. ''5. Lin- 
colne, with the County adjacent. * 6; Porch ſter, whereto belor,- 
ged Northamptonſbire, Buckinghamſbire,Bedfordfpire, Huntington= 
G ſpire, 


Vit.Ofiz.:9. 


Concil. Brit; 
P-44 53 145+ 
Concil, Brite. 
PG. 
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EF Martyr. 


ire, Cantabridgeſpireand halfe Harifordſhire. 7. London,winh ; 
ſſex, Middleſex,and the other halfe of Hartfordfbire. 8. Heb. 
9, Domuck or Daunwich , with Suffolke 


bam, with Noyfolke. 
In which nine Diocefſes were two and twenty ſhires- And he 
farther granted it out of Spatingbenſpire (now Nattinghan) 


whoſe Church belonged to Torke. But in Eibelwolfes time the: 


— 


grant was enlarged and extended into fifteen Dioceſſes; which. 


roger with their ſeverall charge out of the Engliſh Marty. 


rology [ ſhall particularize,as followeth:: 
Te 08 
Cantuare Dioceſ, ———— moon 07. IS. 0, 
London won ——— ——--— I 6 10. 0 
Rofſett—— mr nrrmnmnmnnt ern == OG 1.2 
Norwic. ——— —_——_, Jo 
BElient Win w—mom__ —=—_—_— 0. 00. 6 
Lincghe —————— —— 42 O00. 0. 
Ciſtrens ———— ——— 08. 00. 6. 
VVinton —————— m—nnmmnmnmnmnmum—17, Ob, 8. 
Exon ———— ——— 09. OF 0 
V Vigorn ——— ———I0., O05. & 
Hereford ——- _— —__ ————— ———&, OO. 0 
Bathon ————- = —————— — 0. 6 
Latibhirgh ——— —————— 17. OO. 6. 
Coventree ——— = —=———10. Oz. & 
Ebor ——— ——_ _—— OI — AMES, * IO. &% 
200..06.8 


The whole ſum whereof not exceeding two hundred ponns.. 
fixſ{billings and eight pence,will not amount to feven hundiwl - 
pounds of now currant money, if the weight of a penny wa 
not lefſe in thoſe times then in the reigne of Edward the firh, - 
when it was the twentieth part of an ounce, and that th 


twefth part of a pound, as by the ſtatute thereof made may ap 
peare. Nor can the difference be much (if any) in regarddl 
the- vicinity of the time of this" extra to that of the Str 
tate: for though no particular date thereof appeare, yeti 


| feemeth to be done after the tranſlation of the See from Thi: 


fardto Normich, which was done in VV;iam Rufus his on 
all 
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and after the ere&ing of the Biſhoprick of Ely , which was in Brit- Antiq. 


the time of Herry the firſt. Now albeit this charge was in fu- P'! 


= times diverſely ordered and changed; yet upon this ac- 
ok it will area that not above eight and forty thou- 
ſand and eighty hauſes were charged in this time of Edward 
the ſecond with this aſſefſement ; which is a very ſmall propor- 
tion to the number of houſes of husbandry in theſedaies, and 
much more inferiour to the proportion of houſes in thoſe 
times, if Pohderes obſervation be true , that in the Conque- 
rours time there were ſixty thouſand Knights fees; and as 0+ 
thers, fifty thouſand Pariſhes. It may therefore be rather 
thought that none but the Kings farmers were charged here- 
with, notwithſtanding the poſitive relations of writers, who 


- in this caſeas in; moſt others wherein the credit of Rome is in- 


gaged, ſpare not to believe lightly, and to write largely. And 


- thus for their ſevenfold Charch-offticerywe have alſo as many 
- kinds of conſtant maintenance. Onein Lands and Tenements, 
* andfixſeverall kinds ont of the profits and the perſonall eſtate, 
© beſides the emergent benefits of oblations and others formerly 
- mentioned. Oa} to | | | | 


0 —_—_— 
ama Joc. 
Tra 


CHAP. XII. 


— 


| Of the ſeveral Precin@s of FuriſdiGFions of Church- 


governours among ſt the Saxons, 


He Chureh-officers thas called to the Drumme and payd, 


are ſent to their ſeverall charges, over Provinces,Dioceſ- 


ſes, Deaneryes, and Pariſhes, as they could be ſetled by Malmſigeft. 


biſhops the Britons had none. Afterwards by advice of th 
wile men , Canterbury obtained the pn phy the tribes 
of Auſtin, who was there baried. The number of Provine 
ces, and their ſeverall Metrspolitan Sees was firſt ordered 


 timeandoccafion. ' Before the Saxons arrivall, Loder had the N*gib-1.c-4; 
 Metropolitane See, or was chiefeſt in precedency ; for Archi= 


advice of Pope Gregory, who appointed two Archbiſhops 7 Bed.hit, libits. 


Saxony 3 the one to reſide 


thae 


at Ty, the other at Torke; and ©P:29* 
= o 


2." TONS. 


that each of them ſhould have twelve Bjithops under them ; bu 
this could never be conppleated till Auſtin was dead ; as by the | 


M.lmesb.leco« Epiſtle of Kerx!phns to Pope Leo appeareth. Nor then had | 


og the Pope the whole power herein -intatled to his: Tripples - 
Crowne; for the ſame Epitile- witneſſeth,that the cotneell of - 
the wile men of the-Kingdome:, raled the cafe ofthe Primacy 
Vit.Oftz. of Canterbury. And Offa th- King afterward divided the -Pro- * 
NS bk vince of Canterbury into two Provinces, which formerly way 
IVE '__ but one. The Precins of Dioceſles have been altered ordina- 
Antiq. Brit, Lily by Kings, or the Archbiſhops and. their Synods, as the 
Antiq. Brit, lives of thoſe hir{t Archbiſhops ſet forth. Theodore had divided 
p 54 his Province into five Dioceſſes , and: within a hundred yeeres 
- Weſtme after Offa we finde it. increaſed unto eleven Dioceſkes. | 
EI Diaceſles have alſo been ſubdivided into inferiour-Precind | 
called Denaries or Decanaries , the chiefe of -which was wont _ 
ta be a Presbyter of the higheſt note called Decanus,- or Archs. 
CE at: presbyter. The name. was taken from that Precinct - of}; 
= 53 "ot the Lay-power,called Decennaries, having ten Presbyters un, 
Lindwood.l.1. der. his vilit , even as the Decenners under their-chiete: The. 


de conftit. 1. ſmalleſt precin& was that of the Pariſh,the overſight whereof 
was the Presbyters work;they had Abbeys and other religiou 
houſes, but theſe were however regular amongſt themſelve, - 
yet irregular in regard of Church-goverment,wheceof I treat, 


TY 


CHAP; XI1I: 


Of the manner of the Prelates governmentof the $ax0t © 
Church. . 0 


— 


_ ...,_ » Þ-FAving- diſcourſed of the perſons and precints , it now ' 
befals. to touch upon the manner of the government d.. 
the Churchby the Saxon Prelates:; which was not wrappedup_ 
in. the narrow cloſet of private opinion , but ſtated We po. 
lated by poo Comal ,-as well inthe making ag exec. 
ting: of Jawes already made; This courſe was learned from 
Mlmesb.geſt. Antiquity, and'iaforced upon them by a Roman conſtitution, 
pontif ib, in the caſe that'concerned Archbiſhop Theodere and Wiſh | 
[0263 | | up0 
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upon this ground, 20d enim multorum concilio geritur nullt con- 


tientium ingerat ſcanda!um, Theſe are moit ordinarily called 
Synods , although at the pleaſure of the Relator called allo 


* Councels, and ar? either Dioceſſan or Provinciall, or Natio- 


nall ,- and cheſe either particular or generall. The- generall 


' conſilied of all che Bithops and: Clergy ; and ſuch was the Sy- 


nod under Archbithop Dunſtan called. The Nationall Synods 
were diverliy called ; ſometimes by the Pope, ſometimes by the' 
King, as the firſt moving occalion concerned eicher of them. 
For Pope Agatho in a Synod at Rowe ordered that a Synod 
ſhould be called in Saxony (viz. Eng/and) 8.4croſan@a authori> 
tte &> noſtra Synodali unitate., and many Legatine Synods' in' 
ſucceeding times demonſtrate the ſame.” That the Saxon'Kingy 
alſo called them upon oceation, is obvious throngh all the 


 Councels, and necdlefle to. inſtance amonglt ſo many parti 


culars. TheProvinciall Synods were ſometimes *cofivocated 


; by the King, -and: ſometimes by the: Archbiſhop, and'ſome- 
- times joyntly. The Diocetfan were called by the Biſhop. In 
”: the Nationall and- Provincia]l ſometimes Kings moderated 
; alone, ſometimes the Archbiſhop alone, and ſometimes they 


joyned together, The Afiſtants were others both of the Clergy 


\- andLaity, of ſeverall ranks or degrees; and it ſeemetrh- thae 


women were not whotly excluded; for ina Synod under Wi- 


' thered King'of Kent, Abbatiſſes were preſent and atteited the 
 aftsof that -Synod;, together with others of the Clergy of 
| greater degree, The matters in ation were either themaking 


or executing of Laws for government ; and becan(e few Lawes 


paſſed that did: not ſome way refle& apon the'Kingand'peos 


ple, as well. as the Clergy, the King was for the moit-part pre- 
ſent, and alwaiestheLords , and others : Yet if the matters 
concerned the Qhurch- ia the firſta&the King thongh preſent, 
the Archbiſhop was nevertheleſfe pretident; as it betell at a 
Synod at Cleverſboe, An. 7 47. andanother at Celchith, &n:$16. 
And in the reigne of Edward theelder, though the Synod was 
called bythe King, yet the Archbiſhop was preſident. - Con- 
cerning all which itmay be inthe ſfumme well coticeived, that 
the penning of the Councels aforeſaid, either the C lergy ( be» 
ing the pen-men ) were partiall or negligent in theſerting 

Ji down 


Baranus 
An. 930. 


Mdmesb.geſt. 
pontif. lib. $+ i 


P 2 6 3 = 
An.6g0, 


Concil.Brir. 
p-191,310,8 * 
3Z 18. h | 


Ibid.zt6,zr8, 
387- 


Concil. Brit, 
24513371337» 
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down of therighttorm; and -that the Kings called theſeAg, = 
ſemblicsby inſtance of the Archbiſhop, and ſometime preſideg - 
in his owneperſon, and ſometimes deputed' the Archbiſhoy | 
thereto. 

'The executing of Lawes was for the moſt part left to the 
[Dioceſan Synods; yet when the caſes concerned great men, 
the more generall Councels had the cogniſance, and there: 
ha ſtri&ly ſparing no perſons of what degree ſoever; 


« 

M Weſtm, xamples we finde hereof, amongſt others , of one inceſtuow « 
An. 985,953. Lord, and two delinquent Kings, Edwy and Edgar. Nay they. 1 
Concil, Brit. ſpared not the whole Kingdome 3 for in the quarrel] between « 
479- Cenulphus the King and Archbiſhop Wilfrid the whole King.* 1 
dome was under interdi& for {1x yeeres ſpace; and no Baptiſm 1 

Thid.33» adminiſtred all 'that time. Nor were they very nice in med. | 


ling wich matters beyond their Sphere, even with matters of _ 
property; for at a provinciall Councell (for ſo its called)che . - 
_ bore all down bene them, even the King himlelte, as in the. 
Ibid-319:232-. caſe between (enwlphws the King and the Archbiſhop of Gan. | 
Concil. Brit 4orþury concerning the Monaſtery of Cothans. The like alſo of; 
P34: another Synod concerning the Monaſtery of Weſthurgh In | 
true the Lords were preſent; and it maybe ſaid that what waz © 
done, was done in their right; yet the Clergy had the rule, and 
begat the child; and the Lay-Lords one y might challenge” 
right to the-name., This concurrence of the Laity with the 
Clergy contrated much bulinefle, and by-that meanes a cuſto» 
mary power,which oncerooted,the Clergy after they ſaw thei! © 
time (though not withoutdifhculty) turned both King and... 
Lords out and ſhut the doores after them, and fo poll: wy 
themſelves of the whole by Survivorſhip. But of this here. - 
after. _ Ns 974 OLI Me) 
Theparticular Dioceſan Synods were ,- as Tfaid, called by. 
the Biſhops within their ſeverall Dioceffes. The worke therein © 
was to preach the word as a preparatlye;then to viſit & inquire - 
Mag. cent. 8. of the manners of the Clergy in the worſhip of God, and of * 
cap.ge all matters.of ſcandall , and them to correfts Theſe Synods 
were torbe.-holden twice every yeere, at certaine times; and if 
they met with any matter too hard for themto reforme, they 
referred it to the Provinciall or Nationall Synod. 
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CHAP. XIV. 


the of Cauſes Eccleſtaſticall. 

en, | Sos FE (6 48 A Ing 
Ji $ the power of Synods grew by degrees, io did alſo their 
er; evict) both which did mutually breed! and' feed: each 


1 other: Their worke confilted in the reforming and: ſctling Hereſie, 
eq, nuatters of doQrine, and prattice. The firſt was the molt anci-- a,.446, 
1 ent,and whichfirſt occaſioned the nſe of Synods. In thisT{land' 
1p-* rhe Pelagian Herefie brought in the firſt prefidenr of 'Synods- 
me that we haveextant z and herein it will admit of no deniall, 
ed but in the infancy of the Church the teachersare the principal} 
of © Judges of the nature of errour and: herelic,asal(o ofthe truth; 
69 . - asthe Church is the beſt gnide to every Chriſttan in his firft 
the. imſtraRion in the prineiples; but after ſome growth there is | 
mm. that in everyChurch and Chriſtian that makes it (clfe 'partyir 
of. Judging of truth and errour joyntly with the firſt teachers. 
In And therefore its nor withoue reaſon that in that firſt Synod 
23 © although Germanus was called Fudex, yet the people hath Beda.hiſt,l,r. 
nd. _ nameof Arbiter, and-tis ſaid that they did conteſtare ju- 
oe. Mcinm. FOG : go O00! | | 
Pe ” Blaſphemy was queſtionlefſe nnder Church-cenſare , but I BJaphemy. 
o«-- finde no footſteps of any particular Law againſt it: yetin | 
# Scotland a Law was made to puniſh it with: cutting out the Concil,Brir.. 
14. tonene of the delinquent - bur # may be feared thatineither p-341- _ 
:{ the Saxons nor their Roman teachers were fo zealous for the 2-340. 
ve. - hononr of Gods name, as to regard'that odious-iinne; unleſie | 
\- Weſhould account them ſo holy as that they were not tainted: 
by therewith,and ſo needed no law. : 

| But Apoſtacy was anearly finne,andſoon provided againſt 3 Apoſtacy. 
re the Charch<cenſure was allowed of 'in. Brizaine before. the An. 314- 
of rms" Coney any _ afterward it-was puniſhed: by CIs 

ne and imprifonment, by a law made by Alfed;as heprovided 7: 

- = ” manner note Chnrh les. F * P Ibid-376, 
gy _| hetimesanciently/were not ſo zcalons for dac obſcevahce of : 
T Divine worthip,unleſſe- bythe Churchmen who were the tea> © *7* "Pit 


ders: 
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— — — 
ders therein; a forraine Canon was made to enforce tha. 
duty long before; but it wonld not down with the rude'Say, 
ons: they,or the greater ſorrof them were content to comet 
Church onely to pray and heare the word,and ſo went away; 
this 1s noted by that ancient writer in. nature of an imputs 
tion, as it ſomewhat elſe was to be done which they negleRted; 


this'{aniewhat was the maſſe which'in thoſe.daics-was wont to. 


be, atedafter the Sermon ended : and irs probable thar if th 


| Nobles were fo il] trained-:up , the inferiour ſort was work; 


Conci]. Brit. 
p-306. 


Tacit. Mot» 
Germ, 


Corn cil.Brite 
24 6, 
An.745. 


Ibid-377* 


Tbid: 403, 
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. and yet finde weno law to conltrainetheir diligence: or ty 


{peake more plainly, its very likely the -Saxons were fa reſy. 
late/in-their-worſhip as there was either little-need of Law to 


xftoine then, or little aſe 'of Law to:reclaime them; -for- iy 


obſerved in their late Plalter that the Roman Clergy was na. 
more forward to Image .or Saint-worſhip , then. the peo 


were: backward thereto ; and therein ſhewed themſelves. th 
true ſeed of their anceſtors in Germany , - of whom'its obſerve. 


that they indured not.lmages, but worſhipped a Deity whid.” 


they ſaw ſola reverentia. 


Sorcery and Witchcraft they. had: in- abomination; ye- : 
' K was a linne alwaies- in amylt, and hard to be diſcern * 


but by the quickſighted Clergy 3 and: therefore it was left u 


their cenſure, asa ſinne againſt the worſhip of God. Thi. 
Ethebald the Mercian King firſt endowed-them with ; anl 
they alone exerciſed the. cognifance thereof till Alfreds tiny, - 
who infiifted thereupon the: penalty. of baniſhment : but! 


any were killed by inchantment, the delinquent ſuffered deat 


by a Law made by Athelſtavx. And thus by degrees became ul 


xall reſpeQs. 


andthe {ame crime puniſhable in ſeyerall juriſdiftions in ſev 
Concerning perjury,the Prelates had much to doe therewit 


in future times,and they had the firſt hint from Ina the Saxol-- 


Kings .grant to them.of power to take teſtimonies upon oat 
as ſuppoling that the reverence that men right beare to thei 
perſons and tun&ions wonld the xather over-aw their. tongut 


in witneſling; that they would not dare to.falfitie, leaſt the 


; knowing men ſhould eſpie it, and forthwith: give them chil 
.<00me. . But no. poſitive Law :alJowed them-that. power. 
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' ſentence till £tbelſtans law gave it, and upon conviGtion by 


the ſame Law diſteſted the delinquents oath for ever. 

© Sacriledge comes in the next place, being a particularcrime 
meerly of the Clergy mens exemption and naming 3 for be- 
fore they baptiſcd it, you might have well enough called it 


© theft, 6ppreſſion, or extortion. This crime the Prelates held 
- under their cogniſance by vertue of that generall maxime, 


that all wrong done to the Church mult be judged by the 


Church. The firſt time that 1 can obſerve they challenged 


this power, was by Egbert Archbiſhop of Yorke in the ſeventh 


Century. : ; 
But nothing was more their own then Simony 3 and that 


may be the reaſon why we finde ſo little thereof either forthe 


*- diſcovery or corre&ing thereof. All former crimes were in 


their firſt a& deſtruQive to the Church, but this advantagioug 
and therefore though the.Canons roare loud, yet the execu- 


* tion is not morcall, becauſe its bent.againſt-the dignity, and 
” notthe gaine; and although the Canon would not that any: 

Presbyter ſhould be made, but preſented therewith to ſome 
. place to exerciſe his funtion in , yet it ſerverh not for thoſe 


times when men were ſent forth rather to make flocks,.then to 


feed flocks. ' | | 63S! 
And yet the theame of marriage was the beſt diſh in all their 


- entertainment: they had the whole common place thereof 


with the appurtenances within the compaſle of their text , be- 
foreever it attained the honour of a Sacrament. It was a 


\ branch of Adoſes Law, whereof they were the ſole expotitours, 


and ſo ſeemeth' to be caſt upon them by a kind -of neceſs 
{ſity,as an orphan that had no owner. Neverthelelle a paſſage 
in Euſehivs ſeemeth to repoſe this truſt in the civill Magiſtrate : 


| forherelateth out. of Fuſtix Martyr concerning a divorce ſued 
out by a godly Matron long betore the Prelacy got into the' 
ſaddle, or the Clergy had the 'power of Judicatare And 


whereas Lucius taxed Urbicius the Migiftrate for puniſhing 
Prolomy who was guilty of no crime worthy of his cognifarice 
in that kind; amongſt other. crimes enumerated by ' him, 
whereof Prolomy was not guilty, he nameth the crimes apainſt 


the ſeventh Commandement, intimating thereby a power iti 
H 


the 
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Beda.hiſt, l.t. 
cap.27, 


Concil. Brit» 
21g. 

Co icil.Brit. 
P-427. 

Aa. 9449 


Baſtardy, 


Inceſt. 
Concil.Brit, 


P.39%. 
An.90$, 


Adultery. 
-Fornication, 
Concil. Brit, 
p-558, 


the Judge to have cogniſance of thoſe crimes as well as othen 
But the Prelacy beginning to monnt,nibled ar it in the ſecoyy 
Century , dat more clearly in the foarth , when the perſeq, 


tions were allayed , and men of learning began to feelethe, 


honour; and never {ctr purſuit till they had ſwallowed th 


baite, and exerciſed not onely a judiciary power in determi. 
ning all doubts and controver{ies concerning the fame ; by 


challenged an efficienciary power in the marriage-making 
This garland Axſti2 bronght over with him , and crowng 
the Saxon Clergy therewith , as may appeare by his Que 


mY ry Gregory 3 and thus the Saxons that formerly wedds 


themiſelves, became hereafter wedded by the Clergy ; yet th 
civill Magiſtrate retained a ſupreame legiſlative power conc» 
ning it, as the joynt marriages between the Saxons, Briton, 
and Pits doe manifeſt ; for its ſaid of that work , that ic wa 
effeFed per commane concilium of aſſenſam omninm Epiſcoporun 


procernm, comitum & onnium ſaptentan ſeuioram d&* populorn © 
totis regni &> per praceptum Regis Inez, and inthe time of 'E4 
»oud their King were enafted Laws or rules conceming ma © 
riage, and ſounto the Lay power was the Eccleliafticall adjoy 


in this work. 


The Clergy having gained the principall,with -more el . 
. obtained the appurtenances 3 ſuchas are Baſtardy, Adultery 


Fornication, and Inceſt. There was ſome doubt concerniw 
Baſtardy. becaulc it trenched farre into the title of inheritanc, 


and ſo they attained that feb modo, as afterward: will appear. . 


The Lawes of Alfred and Edward the elder allowed them th 


cogilance of Inceſt ; although nevertheleſſe the civill Magh ; 
ſtrate retained alſo the cogniſance thereof , ſo far as concer 


ned the penalty of the temporall Law. Adultery and Forni 
cation they held without controle, fa, 


ſo far as touchedthe temporall penalty : And to give thema 
much as can be allowed, its probable that in all or moſt d 
the caſes foregoing they had the honour to adviſe in determi: 
ning of the crime, and declaring the Law, ordefining th 
natter 3 for in thoſe ignorant times it could not be expe! 
fromany other, 


But 


x yet in the ſame manners _. 
the former; for the civill Magiſtrate had cogniſance thereof . 
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' Bat how the cognilſance of Tythes crept under their wing, Ththes, 


might be mach more wondred at, for that it was originally 
from the grant of the eople ; nor can a better ground be 
- found by methen this, that it was a matter of late originall; 


for till the ſeventh Century the times were troubleſome ; and 


' no ſetled maintenance could be expefted for the Miniſtry, 
* where men were not in ſome certainty of their daily bread. 


And as it will hardly be demonſtrated that this title was ever 
in any poſitive Nationall Law before the time of Charlemaine, 


in whole time by a Synod of Clergy and Laity it was decreed 


' that Tythes ſhould be gathered by ſeleRed perſons, to pay the 


Biſhops and Presbyters : So neither can l finde any Saxon Na- Synod Durtiens 


tionall conſtitution to ſettle this duty,till Afeds time , al- 
though the Church men had them as a voluntary gift ( ſo far 
as touched the quota pars ) for the ſpace of well nigh a hun- 


 Ared yeeres before. But py a made a Nationall Law under 4 

: coals U | 

- wring from the Saxons, how dreadfull ſoever the cenſure 

. proved. And by this meanes the Charch had their remedy by 
| Fcclefiaficall cenſure for the matter in fat, andalfo the civill 
Magiſtrate the cogniſance in point of right;albeit future times 


ty to inforce this , Which the Canon could not 


introduced a change herein. 


CHAP. XV. 


A briefe Cenſnre of the Saxon Prelaticall Chnrch-governs 


ment. 


1H that T have ſaid might ar the firſt view frem to repre- 
ſent a curious ſtratare of Charch policy , which might 


' have put aperiod to time it (He; but (to fpeak fine ira &- ſtu 


4io)che height was too great, conſidering the foundation, and 
therefore ever weake, and in need of props. The foundation 
was neither on the rocke;nor on good ground, but by a girine 
ſerewed to the Roman Confiftory, or likeaCattle in, the ayre 
hanging upon a pin of favour of Kings and great men. Ac the 
firſt they thought beſt co remporiſand tohold both theſe their 


2 ſtrings 


Cap. 7o 


An. 785. 
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ſtrings to their bow : but feeling themſelves ſomewhat under 
propped by the conſciences of the ignorant people, they ſoon © 
grew wondrous brave, even tothe jealoufie of Princes ; which 
alſo was known ſo notoriouſly , that tlie publique Synod. . 
Concil- Brit. rang that the Prelates loved-not Princes , butemnlated them, 
Nee and envied their greatneſſe, and purſuedthem with detraRion, 
TT” Andif the Cloth-may be judged by the Liſt, that one examph + 
of Wilfrid Archbiſhop of Yorke will ſpeake much. He was one 
ſo humble minded as he would alwales goe on foot to preach * 
Milmesb.veft. 1e Words: but. by that time he was warme in his Archbiſhop 
none 114 Robes,he was ſerved in Veſſels of Gold -and' Silver , and-with 
i Troops of fuNowers, in ſach gallantry as his pompe was en- 
| vied of the Qyeen. A ſtrange growth of Prelacy in ſo ſmall; 
ſpace as eighty yeeres, and-in the middeſt of ſtormy times,ſuc 
asthen attlicted this poore Countrey : But this is not all , fa 
never doth pride lead the way , but ſome other baſe vice fol. © 
lows.l wilnot mention the lives of the Monks, Nuns,and other, /. 
ce epifh, CIErKS 3 Malmbury ſpeaks ſuſſiciently-of their luxury, drunk,” 
A  neſſe, quarrelling and tighting : Others witneſſe thereto, an. 
pet nt | tell us.chat the Clergy ſeldome read the Scripture , and dil : 
p never preach; and were fo groſſely ignorant, that Alfred te *: 
King being a diligent tranſlator If Laine Writers into tit ©. 
Saxon tongue , rendreth this reaſon , becauſe they would bt”; 
Gondl Brit, Very uſefull to ſome of his Biſhops that underſtood not ths: 
p.37ge Latine tongue. Nor were the Presbyters of another die; fo - 
that King bewailing their ignorance, in his Letter to Wolfegn, , 
laith,. that thoſe which-were de-gradu fpirituali were comets . 
that condition that few of them on this ſide Humber coult -* 
underſtand their common prayers, or tranſlate them int . | 
Saxon ; and ſo few, as | doenot (faith he) rememember one ; 
this-lide the Thames when I began to reigne. And the Syd _ 
that ſhould have ſalved all, covers.the-ſore with this Canon -- 
call playſter, that thoſe of the Clergy that- could not iq - 
| 
{ 


\ 


Concil.Brit, Domine miſerere-in Latine, ſhould inſtead thereof ſay, Lord hat 
p.248, 8253, mercy por us in-Engliſh. Tt was therefore a vaine thing i 

Art. 747+ the Clergy to reſt upon their works, or title of Divine right 
Their great pompe, ſacred places, and favour of Kings con 

mended them to the adniiration, or rather adoration of 1g . 

| ral 


a ns eds | gory 

eople, and the favour of the Roman chatre unto the re- 
Wo id - Kings - who maintained their tereſt 'with the 
= | Conclave on the one ſide, and with the people on the other 
_ ' fide by their means'; and* fo they mutually ſerved one ano- 
ther: It cannot be denied*bar the Pope and Kings were lie 
7 Cards in thoſe dairs; yet had the Prelacy maturely conlidered 
ph © the nature of the Saxon government;ſo much depending upon 
a2" thepeople , they might have laid'a more ſare foundation and 
ach * attained their | ends with nuich more eaſe and honour. 1 
WM commend not the baſe 'way of 'popularity by prineiples of 
ous fttery; but that honourable ſervice of truth'and vertne which 
f ſers np a Thirone in the minds of the vulgar, "few of whonr 
: 4 bnt have ſome ſparks 'of nature left unquenched; 'for though 
i creſpe& may chancc'to meet with greatnelle, yet reverence is 
-\the:proper debt to goodneſle, without "which welooke' at 
© "great men ds Comets\whoſe infkrence works miſchiefe,, and 
ny > ewtioſe light ſeryes rather to- be gazed-upon ;. chen''for dF 

"2+ rection. , BE ij hag NS. 

a> The foundation thus unhappily laid , the progrefle of the 
dit 4 building was no lefle irregular in regard of their ends that 
te they aimed at: Forfirſt, they admitted' the-Laity into their 
| e..; Synods3; who werenot ſodall but could eſpi their ambition, 


| wo, nor ſo bale ſpirited as to live in ſlavery after cotiviftion : This: 


t =; errour was eſpied I confefle, but it was too late; and though 
| 0.5 thef reformed.it, yet it was after foure hundred yeeres labour, 
*g# 2 and in the meane time bythe contentiqns of the Clergy a- 


et. monglſt themſelves, Kings had firſt earned ſo much of. their 


oull - premacy, and the Laity ſo mich'oF theirliberty , as they 
Inv, began to plead with the Clergy ;%and- had brought the matter 
el! . to ifſue,, before the Synod could rid themſelves of theſe La 
7d , Spe&tators, or rather overſeery of, cheir waies arid x eg 
ol! - ſecondercour,wasthe yoking of the Biſhopgpower ander thas 
© {4 of the Synods... For they had little orno pc er by the Canon 
ba that was not.under their controle;, -neither- in admiſſion ox 
gis deprivation of Presbyters or. others,determining of any cauſe, 
gly | nor palling lentence of excommemication 5. ant this could not 
com but much hinder the haſty, growth of Antichrilts power in 
gr thisKingdome; nor could it ever-be compleated fo.long as the- 
alt : Synods | 
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.,. anddegrees abltradtively, ther in their aſſemblies, and laſtly 


Synods had the ichiefe power. Neverthelefle the inthraly = 
ſpirits of the Clergy, and terror of the = chunderbolt, z © 
continuance of time ſurmounted this difticulty , and Syngj ® 
became. {9 tame and eafily led, as if there had been but © 
Divell to-rule amongſt them all. For if anyquick eye,or aft Þ 
ſpirit did but begin to peep or ſtir., the Legate e lazere ſoq, © 
reduced him into ranke, and keptall in awe with a ſubpuy,, 
of unknown danger. A third errour, was the allowing, © 
culiars and exemptions of Religious Houſes from ordi fa 
juriddigion; and this was anerrour in-the firſt concoRion,; P 
block in the way of Prelacy ,. and a clogge to keepe it domP 
This ercour was ſoon felt, and was occaſion of much muatig © 
in thebody Eccleſiaſticall : but exceeding profitable for Ry : 
not onely in point of Revenue by the multitude of appete y 
but eſpecially in. maintaining a. party for the Roman See , i 
caſe the Prelacy of England ſhould flamble ar the Suprema © 
of Rome. Otherwiſe it ſeemed like a wenne upon s od © 
rather then any homogene member,and without which «$% 
tainly the Engliſh Prekacy had thriven much better, and v% 
Romanchaire much worſe. . Inall. which regards I muſt eo 
dude that the Prelaticall :goverament in.Exglord was as a; 
like a young Bear not fully licked,but left to be made cone. 
y time and obſervation. | Y 
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of the Saxon Common-weale,and the government then þ 

of; and firſt of the King, | i 
he _ | p 
Yu 


Y 


FF oving already wah of | ay Saxon-Charch , In 0 
, 4am now cometo the Republique,whichin all probablli 
will be expefted to' be ſuitable to their original] Mn Germay; 
whereunto having "relation, I ſhall firſt fall upon the pe oy 
o 
their Laws and' caftomes, The Saxons in their firſt ſtate j 
Germany were difteiduted into foure claſſes, 2iz. the Nob £ 
the free-men , 'the thanumitted perſons, and the bond-met® 
Unde 
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— | 
le, z Linder Te Nobility 5 
aki itity | __ 
, mage, {bra whom all ww them,aroſe oneth —— 
"* 0 nely in the bare 11 all ſpeake apart: t c that was cal _ 
be liberty of thei part : the two] led 
hy PE comprehend «d their perſon laſt differed 
; ſoq Original. under one head $, and therefore = 
bpes A King amongſt th tl. , as they were in th pA 
© pa" cheSaxons in probublit 
tn wary member *1 the © ,” an Officer protem M4 was anciently a 
a,; Peace, when onſtitution of thei pore, and 58 
Jow £9 en the Co of their ſt no necel- 
tin of warre : w reſted mM h j was It ſelfe h me of 
Wh ,and in publiqu ach in the Nobili , the executi 
d all ſyare < lique diftradti obility : but 1 addi 
Yeah finiſhed, RE NY £_intimes 
. ; lived hor Generall #ornaet him during th ole a Generall 
xl: #710 Jrere propri own his comma e war; it bei - 
cmy gratlon into Brite! Ia content #5 nd, and Ng Wiik 
| 'C6 tih 7 47e th poteſtate.B - 4 A every Oo um.geſt. 
; continual e, the conti at in the ne Sazon. li 
wh well into the con neral,made th the war cauſt _ ; 
\ wk ile hconiin Sa King nd or Offeero fete 
op reg their'place l there being no {o he that was = 
"Merl g to lead, theothe ſence of th nce inth 
Ly. Ne Fo «Om for the Ho governe pry th the ie 
'D: r 1} O 3 10 
- Fill covered - A clothed con as A Racked wo for- 
—2 the pla th Gold, to make Majefty , like for ame 4 
* Title reſte d 5. MOre deſirable _ ſervice bett 64 ſome bicter 
 Bemerh ah Tay. gr the good rf vin ly conlidered. _—_ Nor 
he was thereby d ne of the beſt - "nah of the Free- ori, bis 
" vice foe eclared 207 be no $ of the - Along and it 
Foraine 204 mani e moſt worthy of the 1 Grinch 
peared m » asa man might i ground off ove and ſer 
Bh cwnyay Pyrand irate & > rod-eibermuyreeny : 
my S t be id to be Frm then of the = ere the no 
eft:Saxon N_ hen ores y neither a that it 
E 1d not. tight phe op tieg ne occafions wick 
ol ifle d their Queen a woman : _ Qaeen _ them. 
"it fſe againſt th , and ander "=: the "irs; e they M.Weſtms 
» fones or N the Danes: imi ought al; ans obeyed eftm: 
he. r Norweg! ES 3 imitati valiantly with An.672 
neo the Li wegtans 1 ting the y with good ** 35 
: e Lacede 1 Gere crſftome © od Weſltm 
Inde :montans. | any ; as they mi of theSj- 2911 4 
VLE'> A- ey migh I gvT 
euſtome it wa ght borrow it Tacit. 3 
, ſo much the Cragius, 
more 
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more honourable, by-how much, it demonſtrateth freedony.. 
and that the worth, of the people retted not ſo much int 
head,as its diffuled through the whole body. And it ſeemet, 
to runne in the blood of an Engliſh man, even to this day,y 
be as brave under a tingle Queen , as under the moſt valiay 
King,zitnot much more:, and ftill to firive to be as famousfy 
the detence of Majeſty. whereever- they ſet it, as the Briton” 
were of old: Nor werethey different in their reſpeQ of ag 
from that of the ſex; for though after the death of Edman. 
Edwin or Edgar were to have ſucceeded in-the Crown by th 
right of deicent, yet the States wauld not admit them, by 

- cauſe they were minors; but che Mercians admitted Keneimy 


child of ſeven yeeres old to be their King. They likewiſe exc 


ded not baſtards till the Clergy interpoſed ; for they havin” 


wound themſelves into the Councels of the Kingdome , pn. 
cured aconſtitutionito back them in the ele&ion of Kings 

gitire,&c.Let the Kings be legally choſen by Prieſts and Eldy' | 
and not ſuch as are begotten. by adultery or inceſt : Whit: - 


» 


Mag. cent. 8, conſtitution was made in aLegatine councell,and confirmed) 7 
cap-9- great Offa:The rule of their eleQion was the ſame with thai 
An 747» 


Germany,viz.toeleQ.the chiefeſt out of the chiefeſt family,tu' 
is,the chictelt for worth, not by deſcent ; yet the honourth. 
T0, bare to their brave Kings who had deſerved well,made ſon! - 
bonour their poſterity, and to chuſe their eldeſt after tht 
deceaſe, and 1o in time Crownes were taken up by Cuſtow' 
and election often times ſubſequent was accounted but a . 
mony,unlefle the people will diſpute the point. 1 
, Secondly, this eleftion was qualified under a ſtipulation: ” 
covenant , wherein both. Prince and people were nutul_ 
bound each to other; the people to defend their King, whit 
the Hiſtorian faith was precipmum Sacramentum; and the Pri. 
tothe people to, be-no, other then -the .. influence of thela'” 
Concil:Brit. ' ſytable to that ſaying of Athelſtan the Saxon King 3 ſee) 
P.397» according to your Law-allow you what is yours , doe you'- 
| with-me; as ifthe Law were: the ſole umpire between 'W 
ahd people, and unto which not onely the people , butd 
the King ruſt fabmic. The like whereunto Iz the great Saf. 
King alſo, No great man, ſaith he, nor any other in tomy 


'T acirus. 
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IK, Kingdome way aboliſh the written Laws. Kings furthermore 

th bound themſelves ( at their entrance into the Throne) here- 

Ml ynto by an oath ; as its noted of (anutw, unto whom atter 

Jl Atheldred was dead, the Biſhops, Abbats , Dukes , and other Miror cap-1. 

Mt Nobles .came and elected him to be their King , and ſware {e&-2. 

fox fealty-unto him; and he againe ſware to them that Secnudam 

MM” Derm & ſeeundum ſeculum &c. vize according to the Lawes of Wigortne 
* Cod and of the Nation he would be a faithfall Lord to them. An1016. 

mM. Its probable grant that the precipuum Sacramentum formerly 

tt; mentioned was in the firit nature more perſanall for the de- 

Þ» fence of the perſon of their leader whiles he was their Captain 

mM becauſe it much concerned the good of the Army , and with- 

cout whom all muſt ſcatter, and bring all to ruine ; and this 

vin the words of the Hiſtorian doe evidence. Butthe ſafety of the 

Py + whole people depended not on him after the warre was done, 

$k and thereforethe oath ticd them not any further; nor did the 

dn ſafety of the people afterwards, when as the Saxons entred 

hit: this Land fo abſolutely relt upon the perſon of the King, eſpe- 


> cially if keproveduntit to mannage the worke: and therefore 
{> the fealty that the poop {ware to their King,was, not ſo ab- 


{olutely determined upon their perſons, otherwiſe then in 
ordzr to the pablique weale, as may appeare from the Lawes 


: of the Confdlor;who was within thirty yeeres after the reigne 
"” of Z#thelſtan, formerly mentioned; The words in Engliſh run 
> thus: All the people in their Folkmote ſtall confe/e-ate 


*© themſclves as ſworn bretheren, to defend the Kingdome 


*- < againſt ſtrangers and enemies,together with their Lord the 


** King, and to preſerve his Lands and Honours together with 


. * him with all faithfulnefſe, and that within and without the 
-' < Kingdom of Britaine they will be faithfull to him as to their 


*Lordand King. Soas tis evident the Saxons fealty to their 


-- King was ſubſervient to the publique ſafty, and the publique 
 Hfafety isneceſſarily dependant upon the liberty of the Lawes. 
, Norwas it to be expected that theSaxons would endure aKing 


above this pitch. For thoſeparts of Germany ( whence they 
came ) that had the Regiment of Kings (which theſe had not) 


.yet uſed they their Kings in no other manner then-as' ſervants 


of State in ſending them as Embaſſadours and Captaines , as 
| | ] it 


Tacitus, 
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if they claimed more intereſt jn him then he in them : and thy 
Hiſtorian faith expreſly,that amongſt thoſe people in Germayy 


that had Kings, their Kings had a dehned power, and wey: 


not ſupra libertatem. And this maxime of State became after. 


wards priviledged by Sanduary : for by the growth of Ant... 
_chriii,not only the Clergy,but even their tenants and retainen. 


were exempt from reach of Kings,even by their own concel.. 
fion allowed of a L2w that cut the throat of their indclined 
prerogative, 24%. That it rhe King detend nnt his people, and 
elpectally Chucch-men from injury , wc n»mn Regis ing 


conſtabit , yerum nomen Regis perdits Which Law howeveri © 
might paſle for carrant Divinicy in thoſe daics, y r its ſtrange 
it ſhould get into a publique aftof State. Nor was this a dead. 
word, for the people had formerly a tricke of depoiing thelj | 


Kings ( when they ſaw him peep above the ordinary reach) 
and this was an eaiie work for them to doe, where ever neigh 


bouring Princes of their own Nation wetched for the wind. 
fals of Crowns : This made the Monarchicall Crown in this. 
Land to walke circuit into all parts o: the Countrey to finds | 


heads fit to weare it lelfe untill the Norman tines: 


Thirdly”, the Saxons had fo hammered their Kings in they 
eletions, and mad: him fo properly their own , as they clap | 


med an intereſt not onely in the perſon of their Kings, bu 


alſo in their eſtates, {0 as in ſome refpeRts they were ſcarcely . | 


fat juric. For King Baldred had given the Mannor: of Maling 


in. Sſſex to Chriſteburch in Canterbury ; and becauſe the Lord). 
conſented not thereto, it was revoked, and King Ezhbert after 

wards made a new grant by advice of the Lords ; which ſhews 
that the Demeſnes of the Crown were holden facred, and nt - 
to be diſpoſed of to any otheruſe, though pious , without 
the conſent of the Lords : and herewith concurre all the | 
Saxon infeodations, atteſted and confirmed by Biſhops, Ab . 
bots, Dukes, and.others of the Nobility under their ſeveral - 


hands, 
| Nevertheleſſe Kings were not then like unto plumed Eagle 


expoſed.to the charity of the Foules for food, but had a royal! | 
maintenance ſuitable to their Majeſty; their power was dow. 


ble, one as.a Captaine, other asa King; the firſt was firſt, and. 


made 
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made way for the ſecond ; as Captaine, their power. was to 
lead chearmy , punith according to demerits, and according 
tolaws;z and reward according to dilcretion. As Captaine, 
they had by ancient cuſtome the whole {poile left to their of- 
dering by permillion of the army, Exigant Princips liberalitate 
lum Bellatorem equum, illam ernentam + viftricem frameam : 
and they were not wont in ſach caſes to be cloſe handed ( per 
bells rapts munificentie materia ) the ſpoiles in theſe waſted 
parts of Germany bring little other then horſes and armes, 
But after they came into Britaize, the change of ſole made 
them more fat; Horſes and Armes were turned into Towns, 
Houſes,Lands,and Catrell; and theſe were diſtributed as ſpoils 
amongit the Saxon ſouldiers by theirGenerals, and this re- 
dounded to the maintenance of the State and port of the great 
men , who were wont to be honoured 292 ſtipendiis ſed mune- 
- y;bwt , and the people uſed zltro &+ viritim conferre principibus 
vel armentorum vel frugum aliquid ; but now upon the diftriba- 
- tion of conquered Towns, Houſes, Lands, and Cattel! in Bri. 
- 2aineayeerly produRt of yiftuals or other ſervice was reſerved 
. andallowed to the Saxon kings by the people , as the people 
allowed to Foſpxahis Land, 7oſc19.49. fo as they needed no 
longer the former courſe of Offerings , but had enough to 
maintaine their Royall port,and g ear ſaperfluity of D:-niefnes 
- belides; as their charity to the Church men does fafticiently 
evidenc?: and by this meanes all the Lands in England became 
mediately-or immediately holden of the Crown , and a ſetled 
. raintenance annexed to the ſame; beſid-s'the'cafnall profits 
.. Upon emergencies, or perquilites of felons or fugitives goods, 
mines of Gold and Silver, treafare trove, mulAs for once 
| and other priviledges, which being originally in the kings 
wrre by thempranted,and made Reyalties iti thehands of ſab» 
Jets as at this day. SLE honed od) ooh 
' To the increale' of Majeſty and inaititenzace' there whs af 
accefſe of power , not to make, difpence with >. of alter Laws, 
but to execute and a& the Laws cllabliſhed': and avainkt this 
power therewas nd'rifg up fo Tong as it Nke an” Rifetired 
Arrow gadded not at random. 'Jrs'trak the Chiirch men 'or 
Prefates checked them often, Dur could ntver Five thern the 
2 mates 
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mate.. For peace ſake Kings many times yeelded much ; yer 1. N 


| EET Hp - Own 
would no King of Saxon principles allow of any Canon tha + that! 
extolled the Clergies authority above that of Kings : and'- 7 ajr 
though the placing anddiſplacing of Biſhops ſeemed to be all - Ty 
Ecclelialticall worke, yet would: not the Kings altogether .. c.. y 
connive: as the as of 1n:z in placing a Bilhop in Wels, 7 they? 
Mulmesb.gelt Offs in making two Provinces of one, Cenx/phw in reſtoring | comy 
in 3 Pohdiwus , Edpid indepoſing Wilfrid, and Edmardthe Con aver 
geſt-Reg,lib.t. feſſor.in making Bohert Norman Archbiſhop of Canterbury nuy |. , Gay 
cap.4+ | induce into opinion; and for their own- ſafety ſake the Prelas 1,r n 
_ bogke thought it wiſdome for them ſometimes to ſtoop to tha . King 


power that at. other times they maſt be beho[ding to; and” 
therefore though in Synodicall diſputes they would hold with |, 
the Canon, yet in matters of ation would ſuite with the oc . 
calion, and thereby taught Princes to account of Canons but -. 

as Notions; and politiquely to put the honour of Commillie , 
ners upon theſe men : thus the current of both powers paſling  . 
in-one chanel made the people drinke double Beere at.oncs, _, 
the turns both. of Pope and King were eompetently ſerved, ., FF 
and theſe men had the honour of the two-handed Sword-;and-/. || 
all ſeemed. compoſed into a faire compromiſe. But the Pops* © 
dome finding its authority becalmed indured this but as a buv ©, by v 


Concil.Brite. commttimud aduaxationem t tuitionen ejuſdem-loci &+ omniun s _ 
p 634. r1ius Anglie Ecchſfiaram,& vice noſtra, cum concilio Epi ſeopuryun Hr 
Ah.1066, & Abbatum , £0 ſtzrueatis uhique 12. Juſta ſunt, .How. rh e King er 


: FJ ; 
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own right as athankoffering toa ſhadow , which ] tinde not 
that he or his next ſucceſſors ever did: but as touching the 
Laity , Hiſtories doe not touch upon any concelt of mn 
drawing Monarchicall power. les true Kings had their excet- 


ſes, yet all was amendedeither by the body of the Popynen 


they leaſed to examine the matter ,. or by the Princes faire 
| mes when complaint wasmade, and {o the Law was 
ſaved, And thus upon all the premiſes I ſhall conclude that 
Saxon King was no other then a primum mobile ſetrin a regu* 
Jar motion by Lawes eſtabliſhed. by the whole body: of the 
| Kingdom, | 


— 
PE CEE 


CHAP. XVII. 
of the Saxon Nobility. 


I He ancient Saxon Nobility in-Germmny were the chicfeſt 


: | ina&ionboth in war,and in-peace. That ranke of men: 


was continued by three means, vis. by birth or blood, 


by valour, and by wiſdome:. the firſt was rather at- the firſt a: 


ſtemme ariſing out of the firſt two, then aditterent degree or 
+ kind: for Noble blood-was at- the firſt innobled- by brave 
; ations,afcerward continned in their honour to their poſterity, 
till by as bale courſes ir was loſt, as it was gained. by worthy 
,.atchievements 3 theſe. were called Adelirgiz The nobility of 
ation conlifted. either in matters of war or of peace. Thoſe 
; of peace arole principally from wildome, which being gained 


: for the molt part by mach experience, were therefore called: 
. A:dermanni or elder men.The Nobility of war aroſe ſomewhar. 


; from valour or.conrage with wiſdome ,. but more from-good 


 ſuccelle; tor many brave.and fortunate Commanders have not. 


been very daring,and the braveſt ſpirits though: wiſe have nor 
been ever honoured with-good.- ſuecefſe ; theſe were called 
Heretochit, Neverth<letſe all theſe names or titles were uſed 
promi.camly in following times, andall called Nobiles ; but 
oth .chatand Daces, Sztrape;and {omiter wereall of the Ro- 
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Officers of the Kings houſhold , and their atteſts are f6 ? hon v 


man Dialect, as the tormer were of the Saxon. Times 


bronghe others into this Honourable band, viz. The gy; 


amongſt the Kings charrers,, amonglit the Nobles; Andi For hac 
much advanced the price of Kings ; for hethat is worthy, y 
be not onely Lord above Nobles, but maſter of ſome,maybygm: 
little curtetie prevaile over all. This ftarry Heaven had ſevexghey di 
Ordes: ſome 1o high, as in common eſteem ores Cut next{had Ki 
Imperiall Heaven , having a tinure of Royall blood, and: to be a 
the next door to the Throne ; Others,though not of ſo> times 
light,had neverthcleſſe no leſſe powerfull influence uponi/did ta 
people, but rather more,by how much more nigher to the King. 
Their power in matters of peace or governnient of the Ca other: 
mon-weale was exerciſed either colle&ively or apart and ſy. @wen 
rally. In their meetings they ordered the ſmaller emergeni under 
of the publique in convocating and diretting the people. | 
minoribus rebus confultant principes. Theſe minors are ſuch. — 
are ſubſervient to the-majera and pro hic&+ nunc require fu. 5 
den order toneching any particular part or member of {7 
Common-wealch. Az other times they vifited their feva'# 
Territories or circuits , hearing and determining matters” * 
controverfie, and executing judgement according to | # 
known Lawes. Principes jura per pages vicoſque redflint. | - 
they had comires of the Countrey joyned with them, when * 
afterward, This was their courſe in German Saxony ; but POWe 
Empland the new ſtemime of Kingly power arifing higher th. Wade 
allthe reft ſacked much from them , and kept them un .£ 1e 
for the jadiclary power was in time drawn up into the Regs 0m: 
order, and the Lords executed the ſameas deputies from a# 
-under him , deſigned thereto by Writs and Commiſſions, i® 
its more particularly noted of King Alfred. The Lotds ti 
leſſened in their judiciarypower , carried the leffe anchottT | 
intheir yores afid confiltations. The King was a perperit* uſt 
tmoderator in that worke, and it was no fmall advantage\* letke 
had thereby to ſway the Votes. Men that are advanced,if /..- hi 
have any excellency, ſoon gin admiration; and its a hat Ano! 
thing for one that hath yeelded his heart to admiration, "ith 
keep it from adoration. This hath monnred apKings to the ” gs 
mot 
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more then their own ambition , and made them undertake 
what they onght not, becauſe we eftezrm more highly of thent 
then we ought. I ſpeak not againſt due, but unde obedience; 
for had the Saxon Lords remembred themſelves, and the true 
mature of the authority of their King, they needed not to be 
Smazed at their check , nor to give way to their paiion , as Concil, Brit, 
they did many times , and adviſed others to doe the like. Nor P:333- 

had Kings by degrees become beyond controlle and uncapable 
to be adviſed. This crrour the Lords efpied too late, and fome- 
times would remember their ancient right and power, and 
did take bo!dnefle to ſet a Law upon the exorbitancy of their 
King, as in that caſe of £helwolfe and his Queen among(t 
others may appeare : but that was like ſome enterpriſes that 
oe more to extremity of occaſion then to the courage of the 
undertaker. | 


M. Weſtm. 
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_ CHAP. XVIIL 
Of the Freemen amongsit the Saxons. 


7 He nextand moſt conſiderable degree of all the people,is 
- & that of the Free mien called anciently Friling or tree 
; born,or fuchasare borne free from all yoke of arbitrary 
power, and from all Law of compuliion other then what is 
made by his voluntary conſent ; for all free men have votes in 
the making andexecuting of the penerall Laws of the King- 
dome. In the firit they: differed fromthe Gauls, of whonr. 
ts noted, that the Commons are never called ro councell, nur Cz. Com: 
re much: better then ſervants. 1n theſecond they differ from lib 6. 
many free people and are a degree more excellent being ad- 
oyned to theLords in jndicature , both byadvice and pawer, 
wnſlinm & authoritas adſunt ; and therefore thoſe that were Tacitus. 
lefted ro that worke were called Comiterex plebe., and made 
Ne ranke of free men» for wiſdome ſuperiour to. the reſt : 
Another d2gree of theſe were beholding co their riches, and 
vere called Cuſt!des Pagani an honourable title belonging to "A BEM 
nilitary ſervice 5 and theſe were ſach as had obtained: an __ Hg wr 
| ot -- 
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T acitus, 


Tacitus | 


_ of ſich yalew as thattheir ordinary armes were a Helmy 


Cote of Maile, and a guilt Sword: Thereſt of the freens 
were contented with the name of Ceorles or Pagani, viz. ny# 
clownes, who nevertheleſſe were the moſt con(iderablepy® 
both in war and peace: and had as ſure a title to their qi: 
liberties , as the Cxſtodes pagani , or the Countrey Geni 
men had. | | | 
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CHAP. XIX. ( 
Of the villanies amongsSt the Saxons. Jing 


He moſt inferiour ranke amongſt the Saxons were 14. 
that of latter times were called villains; But choſk(2& 
anciently divided into two degrees, the chiefer of wi; : 

were called Free-lazzi. Theſe were ſuch as had been (2+ _ 
but had purchaſed their freedome by deſert; and though Df. 
had eſcaped the depth of bondage, yer attained they n@& -- 
the full pitch of free men; for the Lord might acquit hi 

title of bondage, but no man.conld be made free withut 

aft of the whole body. And thereforethe Hiſtorian faithi 
they are not multum ſe;re ſervor,or ſcarce not ſervants. Ik 
are ſeldomeof account in any family, neverin any City, 
in Kingdomes ſometimes advanced above the free men, 
above Nobles. Thoſe are now adaies amongſt the numbe 
ranke of ſuch as are called coppy holders,who have tht 
viledge of proteftion from the Laws,but no priviledge of 
in the making of Laws. 
'The moſt inferiour of all werethoſe which were ancit 
eafled Lazzi or ſlaves; thoſe were the dregs of the people 
wholly atthe will. of their Lord to do any ſervice, orw 
goe any pnniſhment ; and yet the magnanimity of the 
was ſuch as they abhorred Tyranny : and it was rarely 
amonglt them , by-beating , torture, impriſonment, orMbis 
bard uſage, to.compell them to ſerve; they would ratheÞei 
them as enemies 3 aud this wrought reverence in theleffor 
towards their Lords, and maintaintd a kind of genero PE 
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heir mindsxhat they did many braveexploits;and many times 
Br mike their ani freedome ,' bit alfo brought 
Mrength and honour to the. Kingdome. And though the inſo- 
Hency of the Danes much quelled this.Saxon Noblenefle ,: yet 
Sas it revived again by the:Confeflors' Laws which ordained 
What the Lords ſhould 1o: demeane - themſelves! towards/their 
Amen, that they neither incurre guilt againſt Got, nor offence 
Zagainlt the King or which is all one, to reſpe& them as Gods 
People and the Kings ſubjets. And thus much of the ſeverall 
Cdegrees of men amongſt the Saxons, being the materials of their 
Common-weale; a modell whereof in the-making and execu- 
«ting of the Laws and manner thereof,now next enſueth, ' | 


FD 
Py Fog 
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of the grand Councell of the Saxons called the Mickle- 
= mote, * | | 


TT was originally a Councell of the Lords and Freemens __ . 
afterwards, when they aſſumed the title of a Kingdome the T<i'w 
ing was a member thereof, and generally preſident therein; 
alwaies intended:-to be preſent, though aQually and: in 
is own perſon by emergent occaſions he my be abſent, and 
pnetimes by diſability of his perſon he be unmeet to Vote or, 
Prefident in ſuch-an aſſembly ; as it was inthe Councell-at 
:lano or (leve in Wilkfpire, when the great caſeberween the 
Monks and married Prieſts was concluded;. the King was abs: M-lmesb. 
aFent , as the ſtory faith, becauſeof his minority, and yer. if zcft-Reg,lib.a: 
priters ay true, he was then in the ſixteench/yeere of his age." cap.g- F 
A he Lords were allo neverthelefle in the ſame condition-of. Libs+ 
Epriviledge as formerly, and though it appeareth that the Kings 39-97% ; 
ad gotten the priviledge of ſummoning the grand meeting in 
bis own name, yet it was by advice of the great men, -and 
1zDeing met their votes were no other in value-therras formerly; 
:£tor all tifeir Laws were ex conſilio ſapientum,and for ought can 
appeare out of antiquity the yote of: the meancſt continned 2s 
RT OS good 
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| = then 

| and fifty: yeeres; and /m ſome parts: of Eygl-d nigh two hy - thei! 
I! dred. yeeres! before ever the Roms Biſhops foot entered,qy 13% 
ls the Roman Clergy creptimo- the Conncels of State, - Af 2P 
lf wards the'Prelates! were admitted 'de bene eftey for advice; NG 
oth 


ſapienter, and:continued byallowatee; how Canonieallyyps 
wuiderint ,: for '} underſtand icnot', eſpecially as the Scripiyis | 
wastheniexpourided ,: News militzdy Deo implicet negotite- ſes ſera) 
tarivzs >: yer if they be-alfowed (what in thoſedaies they'ordy. P** | 
_— tooloiepPa depree'of policy abovedevotion!,” that kng © <2 
18 alſo ſoon untied. I ſay they entered as S2pientes, not asP 


+= whi 
Has; or Eharch-governours ; for- therr they had holden © J*P** 
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fame power in Charch-matters agitated in the Wittagen a. bat 
that they had uſurped in'that SH dwkKh they held onely fat I 
Chuwch-vilitation, which they could: neyer have becauſe th& zall 
Saptentes regni had their Votes therein as freely as they. Nay ©2* 
could the Prelates by any Law entitle themſelves to ſuch pow? h 
or priviledge, ſo contrary to the priviledge of the W:tt agn re 
|... or *Fok thowjhvio be-crae thay cho Grfinair Priefis: hath" 
+19" libargn:tb:bipreſent in theſe grand aſſemblies, and: to hub = 
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ſome-prefidincptherein, as tocommandiſilence,. 8c: yer 
Tackus: no tits toithefs; /unlefſe they-will intereſt themlilrevay het woe 
ſucceſlons',"to-poſſelſe by'a: 514 Divinum that jur DiabolicmF pp. 
(which'thoſoPrielis formerly-had ) in a ' way of immedia7 1... 

providence; ſomewhat 'like the' poſſeſon'of the 'mantle!a®,; 

Eltial foundby Elifps. They-might, I grant, plead the tid 
oe chl 5 421-L, — cw inthe Common-weakb# an 
. + - Nor evhith cheyrhive thai "from the Lords'which the Loni Qu 
.**© | never hadgbur was cove 'acodumedamongſtthemaejora,and;ill8 rab] 
"which cho Winzgenmut had theonely cognifance, as:ic will ap alle 
are: infome!'particalars enfulng. - - -: Mt qr F klen 
Unto the King, Lords, andiClergy:muſt beadded; as I'faid} & 
thoFreemengro make up the Atiekwnromrecompleat'; antihouh, Mei 
inde 'rtye- that! ws. monument! of ſtory fpexks. of ihfis rand} cee: 
meeting from theks/ being in Gerrmeny,” untill-after the conv". 


bg p 


ming! 


_—_— — nmnrntmemg—cn———_—_ meme 
ming of Auf $85 yet when 4s thewSakran Hiſtories itheriifind E 
them in the fame; condition that the.German fibr eden | 
them: its very probable that inthe interval «he pct -—apind b:b-D1G: 
their wonted caſtome, although theyhad >. To tinuee 
\ leave monuments thereof nnto chewonll. And NR Ih, 
amples are, notrare in thoſe:remembrances that tho(e & _ 
| times have jeftus. For within fix-yecres after Anſti IE 
| KEthelbert cals a Common-councell _ are TSR aovivall 
' Tnaafter him made Laws iſuaſu inft 3tuto Epiſc qua opulz. Concil.Brit. 
| ſanatorum & 2atu'majorum ſapientum by po fed PRA 126. 
} Dez frequentia« Alfred after him — bon > Ray pes: LiSax.Limb.* 
| fs pita; Aeris Zain led ee ogy Dic-font 
- which was: the rehbiſhop;,” and wi of 7 0 ron 3! pee 
+ ſapientes frequentiffumt beſides Jer punoar =orlr" rf a 
_- . cometo thematters + dating Goartei: nt REN 
8. enmtters.in : ttatio 1n: of > FA. 0 <p rh 
$all both of uibliqun and EG —_— ly aye is 
Em lepton van ol 
1 GTERS0 { as are lawes for: lea nd ERTIND 
other Nations for-preventing gues and affinity with 
Saxons and Oat ma 7 0 _—_— became-the _ . 
thoſe two Nations laid aſide, ;and; mortall feude teoween Cer Boſe 
Saxons and Danes zevointia hy a they madeconnip and-thic ory _—_ _ 
ſivorne between .both Nati y L covenant apreed anto's and Car _ | 
Etheir maki ations. -Thelike'alfo' : antabref0.3 6. 
Echeir making ;of-warre of detence vimay; belaid-of 
Eraſe ot omg and general! page eo WO _ 
enat emblyiz as: the: pai a1 TRIO to ted an 
granted Rege $1.06 as: papnanne of 'Fythexzsqlaid tchoy were 
gramel Bage Benabr poplo?nchclſpoebrice teh LI. Edt 
| <<; tar fo Edmio theKing of Nontbunhe cednctthe Lamb,Can! 
Y marriage with a Chriſtian Lady 3ibdi wwhetlnd upon | his fo-139. 
bs nouncehisPaganitme, anſitered Ov rr +» 
Ron iard beanoannd contetioby ad ionate, 5 
rable to God by the wiſe ab 2 1 Pr; mareholyand lionou- Antiq©Brite | 
# albthe Ghurck LemelachaSenet rinces of hisKingdam And th 
: Or nay were by I ARY the N1:;- 
- &:thejr polteſſtons confirmed. rhe VET Inv reE detlicated, 
; Merropolitanymattertalio of oth PO Rnche GS eres 
: * ECACC 11p0N3as nat onely. ds gat ega wererthrve;/pro- Ibid. I 
= | , JOS EIU 
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SA X'O NS. 


Tbid.3 33. 


Cap.1, Sec.3,) 


of juſtice in caſe of private perſons : as in that Councell ay ; 
led. Synodale © concilruem winder Beornulfas the' Mereian King SE 
queſiium eſt quomodo quis cum Juſticia fit ratatns , ſeu quirygrq 
Jaſte fit poliatus.” The name of which Councell called SyyF,.;e 
dall mindeth me-to intimate that which I have often endacye 
youred to finds out, but yet cannot, vis. that there was aniffe;n1 
difference between the generall Synods and the Vittzgenmgnle 
unleſſe mzerly in the firſt occaſion of the ſummons: Andighat 
there be any credit to be allowed to that booke called, Wis 1 
Mirror of Fuſtices , it tels us that this grand aſſembly is to cage ch 


_ ferre of the government of Gods people , how they may rel 


SECe2s 


Cap. 4. Sec. It+ 


T xcitus. 
Plut. Lycurg: 

Thucyd. lib. | OÞ 
de Licedeme . 


Facitus. 


kept from finne, live in quiet , and have right done themayjon 
cording to the Cnſtomes and lawes; and more eſpecialiy{igerc, 
wrong done by the King, Queen, or their children ;: for thxhinu 
the King may not. by himſelfe or Juſtices determine callg6rv 
wherein hindelfe is ator; andto ſummeup all , it ſeemetipus: 
Court madeto riſe and ſtoop according to occalion. Zgen 

The manner of debate was concluded by vote, and theiWWenc 
taken in the grofſe by noiſe; like to the Lacedemonians; nance 
determined what was propounded clamore non calewu'1s; im: 
when the noiſe was doubtfull , they tooke the votes ſevenhi@wil 


* The-mecting of the Saxons at this aſſembly in the tirſt WyÞad! 


was certaine, viz.” at the new and full Moon. Burt: Relig Snot 
changing, other things changed theſe times to the Fealufgtall 
Eaſter,. Pentecoſt,and the Nativity ; at which times uy a 
to prefene themſelves before the King at his-Court , fork 
honour'of hisperſon,” and' to conſult and provide for theih 
faires of his Kingdome; and at ſuch times Kings uſed to mi 
ſhew of rs: trr their greateſt pompe ,, Crowned Wi 
their Royall Crown: -Fhis Cuſtome continued till the tis 
of Henry the ſecond, whoa Worceſter upon. the day of: 
Nativity offered his Crown upon the Altar, *and-fo the aw 
mony ceaſed. | | 

This grand Aﬀembly thus conſtituted was holden ſac 
anda[] the:members, or that had occaſion therein , w- 
under the publique faith both in goingand comming, unk” 
the-party were obatm. If a member -were wronged, 
delinquent payed double dammages, and fine to the King 


— 


_ ER 
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1A - w made by Atbeibert avove a thouſand yeeres agoe. kr; «yn : 
© r{yiledge of ſafe paſſe being thus ancient and fundamental, L). Canut. 
and wi any law taken away, reſteth ſtil] in force. But how p-d.cap.79 
Tarre it beſongeth to ſuch as arc no members, and have affaires 11.Edw.cap-35 
cvertheleſſe depending on that Court, 1 am norableto d>- 

erryine ; yt it ſeemeth that priveengs outreacheth members : 
Enlcfſe we ſhould-conceit ſo wide that the ſtate did ſuppoſe 
That a member might bea notorious and known thieke. 
= Laſtly, this aſſembly though itwere called the Wittzgenmor, 
Sr the nceting of wiſemen ; yetall thatwould comemight be: 
Sreſent and interpoſetheir liking or dilliking]of the propoſi- 
tionſi diflicuit ſententias fremitu aſpernatur, ſi placuit frameas 
eencutiznt; and ſome hints I meet with that this courſe con- 
Etinued here in England;for ſome preſidents ranne in magna 
from Dei frequentia,as titat of Ini: commitne cMfilinm ſenio- Ll.Sax-Lumb. 
rm & populorum totis regni: another Conncell by liin hol- Fe "1 Brit, 
Zen. The-councell of intron, An.S556 is ſaid'to be inthe pre> __ «ph 
ceof the-great men,aliorsmque' fidelium infinita malt ien dive Iagulfus. 
And it will appeare that it continued thus after the Norman 
times :- what power the vulgar had to controll the vote of the 

ie men , I findenot ; ans aſpernabantzr its'{aid, and pro- 
EÞably it wasa touch of the rudeneſle'of thole times ; for itwas 
not from any politive Law of the Nation, but a fundamen- 
all Law in nature that wiſe mn ſhould make Lawes': and 
Shar the ſupreame judicature ſhould reit in the Witt agenmor,was 
Mever an honourdeſtowed upon it by the Saxons, but an'en- 

Jowment from thelighs of reaſon,” which can never be taken 

away from them by that theadleſſe conceir provoco ad populunt, 
dut' that body murit be as monſtrous as the Antbrophagi whole 
eads.are to0-nigh their belly to be wile, 
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' CHAP. XXI. 
of the Councel of Lords. 


His in the firſt condition was a meeting onely of 
tor direttion inemergent caſes , concerning the goys ; 


; into thi.” 
at COncen®” þ 


Mag, cent, 8. 
cap.9- 
An.71I2. 
Gonci}. Brit, 
P-189. 

An: 694. 
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F®&.om government had been. little other then a Common» 
oh XQ - gove | 
'weale reverled.- 

F TRI : 
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[ CHAP. XXII. 
Of the manner of the Saxon Government in time of 
Warr | 


S'2S >» Sn” 


* 


"A. 5-the condition of States or Kingdoms are diverſly' cons 


"ment be : for However warre in it {elfe' be but afeaverifh dis" 
Efemper” in-2 Common-weale ,, yer in ſome cafes it is as neceſ-- 
Efary. ava kindly ape in dueſeafon is forthe preſervation of 
thc body which many-imes takes diffemper rather from the 


jours: Nordidithe temper of thee Saxon'Common-weale eyer | 
EHinemoreithen its warre,whiles'it ſer a Jaw napon that which: 
Srdinarily is maſter ofall miſrale and'confufion, and 6 fought 
hy rate racher then-by' paſſion: ' Their chiefe'in.the firſt times 


Thing carried upon a ſheild born upon their ſholders like as 
Enpw: Knights of the ſkijreare. Thi#'Emblem theſ-entertained” 
«lm with, to declaretheir truſt in hin, and the workethac 
asiexpeGed from him. Misfirf Titlowas Heeroch; afterwards 
«8 was calledDake or Dax;the latter whereof trifned to a bare” 
agiclc in the conclafion 3 bue the fornret maintained ics owne- 
Bpnoar,ſo long as the name laſted,” Aﬀer higetetHgn all fiyare: 
ds be at his-Qzder ; and not to; forſake kith : this was a'tricke' 
W inwaſed'times';' for though the Lacedemoniar' Law wis: 
ipolitive , that none ſhould flie or breake his ranke, but get the 
mACtory or die, yet were they neither bound by oath or penalty: 
thame in thoſe times being accompted worſe then death by 
joſe brave minds. But times growing more old grew alſo 
More baſe-ſpirited, and could not (drawn into the field) be 

: holden. 


A 


Þ —— jets ſhare ro the Kingdome, andhad nothe | 


: we + in their mecting allayed thoſe diltempers, the 


- x _ I at. FF ten MEE 4 


fidered-itvwarre and' peace, fo alſo-muſt their govertt-* - 


weellency of its conſtitution then' fromthe abundance of has / 


7-or the Folkmot, according to the extent of his'comtnand, Ll.Edw.cip.zyi 


T 'icitus- 
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holden in ranke by oathes or honour 3 and this occalioy. 
L,Szx.L1ab. that Law of Ina the Saxon King that in ſuch caſe a Count? 
Cantab.19. Gentleman ſhould be fined 120 (hillings if he were landed, * 
if otherwiſe,60 ſhillings, and the Yeoman 30 ſtillings, g © 
Concil, Brie afterwards the penalty was increaſed to the forfeiture of {/ 
p.528. the eſtate of thedelinquent.In their warres they went forth; 
An, Icog- bodies colleCtively as they.were united by the law of pledgy” 
h this madethem liicke cloſe together for the honour of th * 
Tacitus; families and friends, and We or their encounters mort”. 
and tothe worlted party commonly fatall : for once beaten;* 
the field they.could hardly recover cither by rallying or on | 
ring anew Army. Propable it is thatthe-Lords might ly © 
their villaines to follow-them in the battaile, but che (treny, 
conſiſted of the free men ; and though many werebound| 


tenure to follow their Lords to the wars , and many were, * 


Wy S 


luntiers , yet it ſeems all were bound upon call under peril 
fine , and were bound to keepe Armes for the preſervatin# 
L1 Edw.cap.35 the Kingdome,their Lords, and their own tos, and thi 
they might neither panne nor ſell, but leave them to deli 
to theirheires, and in default of them to their Lord , ani 
default of him to their chiefe pledge, and for want of ſubi% 
the King. They muſtered their armes once every yeere boy; 
Towns and Hundreds, .viz. the morrow after Cant® 
mas 3 and ſuch whoſe bodies were unfit for ſervice ws 
to finde ſufficient men for ſeryiee in their ſtead. T.# 
ere ſtriQ in their diſcipline, if they followed their rule wi + 
was made not by the ardirry of the Generall, but by Pat# 
ment. Theſe amongſt other ſcattered principles conceni® 
Sea-attaires , may ſerve to let us know that the Law-Mani® 
and that of the Sea were branches of the poſitive Lawes of ® 
_kingdome, ſerled by the generall vote in the Wittagenmuy* 
not left to the will ofa lawleſſe Generall or Commander; 
cener ape uniforme were thoſe times both in their Law 
liberties. 


Ll.Canut. 
Cap. 58s 


a, CHAP. XXII. 


of the government of the Saxon Kingdome in times of 
Jed peace 3 and firſt of the diviſion of the Kingaome into 
fth* ſhires,and their Officers. {1 | 


atenj F the Saxon government was regular in time of warre, how 

Sn | much rather in time of peace? All great works are done by 

WE. cels and degrees, and it was the Saxons ancient way in 

'®Germany to divide their Territory into feverall circuits 'or | 

und! ircles, and to aſligne to each their ſeverall Sie ring , all of 

Ae) Hhem ruled by one Law; like one ſoule working in ſeverall 

eril, 7 members to one common good. Thus they did here in Erg- 

tong:d;. having found the Land already divided ints feverall 

d tf overnments; they likewiſe what they conquered divided into 

delefifeveral] parts called Comitatus or Counties, from the word 

_ UE owes that fignifies a companion ; and the Counties thence 

ld, alled are.nothing bat ſocieties .or affociations in publique 

Dl; charge and ſervice.' * Bnt the Saxon.word is ſhire orſhare, that 

ns a portion or precinct of ground belonging to this or that 

e W®perſon or great Town,and bearing the name of that perſon or 
ZTown 3 and ſometimes of the ſcituation of the people, as 

wz North or Sonth folke , Eaſt or South Sex or Saxons This 

—divifion by the names ſeems: to be of Saxon originall, and 

cengthough by the teſtimony. of Ingulfus and other writers, it c 

lanz# might ſeem tobe done by Aled; yet it will appeare to be more 

$ of?F ancient, if the reader minde the grant of Peter-pence made by 

mit King Offa,” wherein is recorded the ſeverall Dioceſſ:s and 

# thireg our of. which that grant was made under the very ſame 

= narnes that they own at this day': and that grant was more M. Weſtm, 

® ancient then Alfredrtimeby the ſpace of 8c yeeres. An794. 
Fach of theſe Shires or Counties had their two: chiefe Go- 

. Yernours for diſtributive juſtice; of theſe the Sheriffe was more 


CHE ancient and worthy'Officer,, being rhe Lieutenant,and ayded Sher iff | 


+ bythepowerof the County in certaine caſes: for his Com> 
| L million 


eld. Tit q Hon, 


A v& 


76 


— __4 


SAXONS. 


| Ll. Edw. c. 35» 


Coroners, 


Miror cap.T. 


Sec.I 3, 


Miror p- 300, 


Pits N.Bre ; 


x6;, 164, 


Folkmote 


or 


County court. 


. ſlaughter, and by-inditment of aH felonies asdoneconma com 


, 
F 


miſſion extended not to leavy warre, but to maintain Juſtice 


in that County,and within the ſame; and inthis work hewa 


artly miniiteriall and: partly judiciall : in the enc he was the 
Kings ſervant to execate his Writs ; in the other he regulate 
the Courts of juiiice under his arvey:  Hewas choſen in thy 
County Court called the Folkmote, by the votes of the Free-|þ 


holders, and as the King hiniſelfe and the Heretock, were in: 


tituled to their honour by the peoples favour. _ 
The Coroner though in originall later, was nevertheleſk# 

very ancient: he was the more ſervant or Officer to the King, 

of the two. His worke was to. enquire upon view of man-F 


nam , Which formerly were onely contra pacem, and triabkÞ 
onely by appeale. As alſo hewas to inquire of all eſchecarak 
and forteitures , andthem to ſeize. He was alſo to receive ap 
peales of Felonies , and to keep the rolls of the Crownptea}/ 
within the County. Itsevident he was an Othcer in-A*Fwt} 
time 3 'for that King put @ Jndge to death for ſentencing 
one to ſaffer death-upon the Coroners record, without allow| 
ing the delinquent hberty of traverſe. This'Officer alfo waſ} 
made by ele&ion of the Frecholders intheir County Court a 
the Sheriffe was, and from amongſt'thethen of chiefeftrankeinſ 
the County, and ſworn: ih their preſcnce,bnt the Kings Wrk 

lead the worke. 7 


— 


_——— 


CHAP.XXIV. _ 
Of the County Court, and the Sheriffs Torne. 


FF He (government of the'County'in times of peace cor: 
& fiſted mach in the adminiitration of juitice , which wa* 
 ..., doneinthepubliquemeetings of the Freeholders:& their | 

meetings were either in oneplace, or in ſeverall parts of the |: 

County :. in.each of which the Sheriff had the mannaging of | 

the a&s done there. The meeting of the Freemen in one plate | 

was called the Folkmote by che Saxons ( ſaving 'the judgetnent | 
of the honourable reporter ) Cokeinftit.2.p.69. :and of latrer | 


times ' 


pleas originally commence in the County court, unlefle the 
parties dwelt in ſeyerall Liberties or Hundreds in the ſame LI, Egg.r, 
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times the County court: the work wherein was part] y for-con- 
ſultation & dire&ion concerning{the ordering of.the County, 
for the ſafety and peace thereof , luch as were redreſle of grie- 
vances , 'cleftion of Officers, prevention of dangers, ee. and 
partly it was ſudiciall, in hearing re aig; the com Miror: p. 147. 
mon pleas of the County,the Church attaives, anc ſome tre(- 

paſſes done therein , but not matters criminal, for the Biſhop 
was Judge therein , together with the Sheritte, and by the 
Canon he was not to intermeddle -in matters of blood: yet 
neither was the Biſhops nor Sheritis worke in that Court, 0+ 


* ther then dire&-ry or declaratory; for the Freemen weig 


Judges of the tat, and the other did but edocere Jura populo; 1'.Cangr. 
yet in ſpeciall caſes upon petition a Commiſſion” ilſtied forth Miror: cap.r, 
from the King to certaine Judges of Ojer to joyn with the Sec-15. 
others ih the hearing and determining of ſach particalar.ca- 

ſes. But in caſe of injuſtice: or errayr the party grieved had Miror cap.s. 
liberty of appeale to the Kings Juſtice. Nor did the Comman ©" 


Ll, Canur. 
County : and in caſe any miſtake were in the commencing of 

ſuits in that Conrt', which-onghtnotto be, upon complain} 
the Kings Wric reduced it to its proper place; and in tho 
the Kings own Court had no preeminence. In thoſe arfAent Concil. Brie 


times this County court was to be holden but twice a Yeere p.1g7.ciuz2. 


by the conſtitution of King Fdgzr; but upon urgent emergen» 
cies oftner , and that either by the Kings efpectatl Writ', or if 11 
the emergent occaiions were ſudden and important by extras 
ordinary fammons of ringing the Moot-bels. . Unto this 
Court all = —_ o the Coun © ps ay Tearne the 
Law; to adminilter juſtice, to provide remedy for publiar 1 
inconvenience 3 and to doe their ealty to the King fore tee px 
Bithop and Sheriffe upon eath ; and in the worke gf admiini- 
tiring jaſtice,cauſes concerning the Church nuſt have the pre- 71. x4 
cedency; ſoas yer the Canon law hadnot gotten footing in Rm 
England. DS, SE IIHATE : 

The otter Court wherein 'the Sheriffe had the direRory 


was in the metting of the free men in feverall parts'of the Yori | 
County; and this was anciently, and now is called the She. 2 * 


L 2 riffs 


-Edw.cap-3$ 
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Miror cap» Is 


Sec, 16. 


Ll.Edgar cap. $ 
Ll-Edw.cap.35 


Ll.Canur. p. 3. that they did-in the County Court. In this Courtall the ſuits F 


capel 7» 


Tacitus. 


| Clucr . libs I, 


CaPeI Jo 


oO 


4 


Sheriffs Torne ; which ſimply conlidered is but a Hundred 
Court, or.the Sheriffs Torne to keep the Hundred Court, I 
was ordered tobe kept twice eyery yeere, vis. at the | ady day 
and Michaelmas; or ſoon-after : unto this:Courtall the Free. F 
holders of the Hundred-repairedi, and*there chey,the'Biſhcp-| 


\ - Þ. 
and Sheriffe executed the ſame power- and worke for kind . 


in the Hundred' court depending had their determination, and 
others had their connmmencement- and proceedings as well the | 
pleas of the Crown as others, Some have conceived-itto bea Þþ 
County court, or ſuperiour thereto;but-there being no ground | 
thereof, I conceive. it to be-no other then a viiitation of the 
County by parcels or in circuit. 1 


”"_ Ot — — 
_ —— 


CHAP, XXV. 


Of the Daviſion of the Connty into Hundreds , and the þ 
Officers and Court thereto belonging. ' 


"YN Qunties were too great to meet-upon every occaſion; and 
FF <ry occalion too mean to put the whole County to that 
charge and trouble: and this induced ſubdiviſions; the firſ 

| whereof is that of the Hundred now , and alſo anciently of 
called, but as ancient (if not more) is the name Pagwi;; for the 
Hiſtorian tels us that the Germans in the executing: of their # 
Lawes, . a hundred of the free men joyned with the chiefe Lord 
per pagos viceſqze, and in railing ct forces one hundred were 
feleftedex fengulis pagis , which firſtwere called Centenarii of Þ 
Hundreders from their number, but uſed for a title of honont 
like the Triarii: And asa ſecond hereunto , 1 ſhall adde that ©* 
teſtimony of the Councell at Begkbamfted, which ſpeaking of | 
the reduition of ſauirs from the Kings Court ad pagi vel Ind |. 
prepoſutum, in other places its rendred to the governours of the | 
Hundred or Burrough. And at this day in Germany their | 


_ 


Countrey is divided into circuits called centex or canton and | 
centengriecht and the Hundredere they call (entgraver or Hutt \ 
dred chiefes, whether for government in'time of peace, or for | 
conr | 


>:w. ah as @ XS CO 5 
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command in time of warre; the later whereof, the word Wa- 

pentoke 3 doth: not a little favour. Amongit theſe one was per 

eminenfiam called tlte Centgrav? or Lord of the Hundred 9 and- 

thereunto elefted by tlie freemen” of that Hundred, and unto 

whom'they granted a ſtipend in the nature of arent, called gy, re. 
Hwndredſettenaz together with the government of the fame. gf p.54. 
The diviſion of the County in this mznner was done by the 

free men of the County, who are the ſole Judges thereot, if 

Polydores teſtimony may be admitted : and it may ſeem moſt 

likely chat they raled their. divifon at the firſt according to 

the multitude of the inhabitants : which did occaſion the great 

inequality of the Hundreds at this day. The government of 

the Hundred reſted at the firſt upon'the Lord and the Hundre- 

dars; but afterwards by Alfred they were found inconvenient, x71, Alured 
becauſe of the multitade , and redatcd to the Lord or his Bai- cap. 4, 

liffe, and twelve of the Hundred; and theſe twelve were to be 

ſworn neither to condemne the innocent, nor acquit the nv- 

cent. This was the Hundred court, whichby the Law was to 

be holden once every monerh ; andit was a mixt Coanrt of com- 

mon pleas, and Crown: pleas : for the Saxon Laws order that 51 rqQ, 35. 
in it there ſhould be done juſtice to thieves ; and the criall in 11. A+heldr.r, 
divers caſes in that Court is by ordeale. Their common plees Li. Echclft.z0 
were caſes of a middle nature, as well concerning FEccleltafti- 

call perſonsand things as ſecular, for the greater matters were E59w-cap-33 
by Commiilion or the Kings Writ removed * as I formerly ob- 
ſerved: all' Freeholders were bound to' preſent themſelves Ll. Xcheldr, 
heregt. And no fooner did the defendant appeare, bur he an: o_ 
ſiwered the matter charged againſt him, and judgement paſſed 734 ues | 
before the Court adjourned, except in caſes where immediate $3x0n. | 
proofe was not to be had; albeit it was holden unreaſonable in 

thoſe daies to hold ſo haſty proc:fſe : and therefore the Archb. 

of Torke preferres the Eccleiaſticall or Canonicall way before Concil. Brit. 
this.” Laltly, in their mecting, as well at the Hundred- as p,z73. 


County Court, they retained-their ancient way of comming Meirus. 
armed. GlouſTu-155- 
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CHAP. XXVI. | 
Of the Diviſion of the Hundreds into Decennaries, | 
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His was the Iaſt ſubdiviiion of the County, and tha 
reited upon the perſons 3 and it was either nor at all gf 
not ſo obſervable as to. be worthy of the Roman fog 
and therefare may rather: be thought: an extra from M4ouf 
law introduced by Alfred or his dire&ion. 1I ſay this reſted 
the perſons and not. upon the. place; for though the Centsþ 
Ners WETE comprehended with certaine bounds; yet the Decey: J 
ners were not. limited but onely withig.the limits of the Hug: 


dred. And of theſe alfa it appeareth to me there were divent 


ſorts 3 for ſuch matters of controverlie that did ariſe among 
the Decenners, if of greater moment, were referred to the chig 
fer Juſtices , which were ay ainted ſzper decem decanes, whid 
I conceive were ten chiefe pledges; and theſe might beare thel 
names af the Centeners,. although they be not the Centgraveni® 
and the rather I incline thereto becauſe in all probability then 
muſt needs be above one hundred Freeholders in Hundred»,anf 
Ll-Canut.c.19. All free men. were Decenners, that is ranked into ſeverall tens 
each one being pledge for others good abearing , and in cali 
.of default.to anſwer it before the judge 3: and in caſe of default 
of appearance his nine pledges ſhould have one and thin 
daics to bring the delinquent forth to juſtice. If this failed 
then the chiete of thoſe Decenners by the votes of that and the 
neighbour Dccennaries, was to purge himſelte and his fellou? 
pledges.hath of the guilt of the ta&, and of being parties ta" 
the flight of the delinquent. And 1t they could not this do,then 
were they by their own oathes to acquit themſelves, and tobind_ 
S# themſelves to bring the delinquent to juſtice as ſoon as they |; 
could,& in the mean time to pay the dammage out of the eſtate? 
of chedelinquent : and if that were not ſufficient, then out of 
their own eſtate; but if the delinquents eſtate was ſufficient; the þ 
ſurpluſſage thereof remained with the pledges. And laſtly , the?” 


Maſter ! 
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© $4X0NS8. 71 
Maſter of the family was a pledge for his whole tamily. | This Ll.Edw.cap.1s 


' was the Law of Decenners, and may ſeem to be fomewhar a Ll.Canur.c, 28 
| rigorous law, not onely in caſe of delinquency , bat alſo for 


theirabode, for none of them might depart trom their dwel- 
ling without conſent of his fellow pledges, nor out of the LL. Alured 


County without allowance of the Sherifte , or other Gover- ©!P.3z- 


riour of rhe ſame; And if any eontroverie arole between the "25 


pledges, the chiefe pledge by them choſen,calledatſo the Deane 
or Headburrongh may determine the ſame ; bur this held onely- 21.606 « 26. 


| in matters of lighter conſequence. 
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CHAP. XXVR. _ 
of Francheſes : and firſt of the Church Franches: 


*F E have hitherto trode in the rode way of the govern- 
ment of the Common-weale : but private regards have 


# madeby-paths, which we muſt trace, orelle the footſteps in- 

# many particulars will remaine unknown. Theſe are called 
& exemptions, but more ordinarily Francheſes , from which 
E ſcarce any part of the Kingdome remained free ;' and are tobe 


& conſidered cithet inregard of the place or perſon. In thelacer* 
.o& I intend that of the Churchmen, whoſe perſons and eſtates in 


\& many particulers were x—__—_ from the civill power of this 


Kingdom. Their perfons devoted to a peculiar worke, the ; 


would have to be under a peculiar Law,/called-the Canon laws 


| Which at the firſt extended onely to their own perſons , and- 


that onely pro reformutione marum: for fo an-Archbiſhop tels @, 1 » .,. 
us , that it did reach 'qu9m1do Canmici 34 eft regulares (lerict yags, DOT 

vivere debent; but when it grew to its'full charge it gave a lou» 

der report, Mienguer aliquid tenwerit vel m funds Eccleſia man- 

fronem habuerit extra curiam Ecelefiafticam non placitabit quan Ll.Edw.Conf. 


* vis furs fecerit. And thus as Charch ground increafedby the 
- blind charity of thoſe times; ſolong Churchmen nultiplied, 
andthe Canon inlarged- from the perſons of regulers to all 
: Clergymen, and from thenrto their Tenants and neighbours; 
- from thence to certain-+Spiricuall or Eccletiaſlicall crimes or 


ſcandals, - 
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ſcandals, wherever they were found, and wherever it tonched, | 

UL Edw.cip-7. it tooke and bound: by Excommunication,, and upon ſignif. 
cavit being tirſt delivered to Satan they delivered him overty j 

the ſentence of-the Law, to be impriſoned. If the offenderhy!” 

oat of reach by. the ſpace of thirty and one daies he is out. 

lawed ; ſo as there's no way left to eſcape the Church fury. 
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CHAP. XXVIII. 
of the ſecond Franches called the Marches. 
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Ranchiſes of the place were ſuch as were limited within: 
| pen of place,& annexed thereto; and of this ſort firl 
were thoſe of the borders, of which thoſe are.the moſt ancient - 
that bordered the- Britons ,- now called the marches of Wal; 

| in which was a peculiar government, ſo far as concerned ad; 
miniſtration of juſticez for otherwile the ſabje&s each of then® 
ſubmitted themſelves to the ſervice of their own Prince. ' Thi 
was therefore a third, different, and mixt government, agref( 4 
upon joyntly between the Britons and Saxons , who after 
long and burdenſome warre, wherein both peoples were wel 
wearied by degrees became friends,entered trafhque and int 
the ſtrifelt ſocieties by marriage. Thus finding the ſweetnel 
of peace, they provide again{t future occaſions of ſtrife.thilk 
might ariſe in commerce by the juſtling of two Laws togetha 
& agree in one law, & upon a certain number of Judges ele 
by conumon conſent, who were to ſee to the execution of thi 
Laws as joynt aſſeſſors. From theſeas I conceive aroſe thol# 
which arenow called the Lords marchers, and were at thefii? 
L\. ZErheld. lve in number, viz. ſix Sas di 'B It ſeemed) 
cap-3- twelve 1n.number, vis. 1X vaxons and lix Britons. It ſeemet. 
| this form of government was firſt inſtituted by Mthelgred,anl. 
© by wayof preſcription or cuſtome continueth till this day: 
and as it was the birth of truce, ſo for the future became bot 
mother and nurſe of peace between thoſe two peoples, liketh 
twilight between the day and night,untill both were brough 


roug one head, and by divine providence fetled ina laſtiny 
day, | 
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CHAP, XXIX. 
Of County Palatines. 


F the ſame ſort of Francheſes were thele which are called 
S Palatines, which were certaine parcels of the 
Kingdomeathgned to ſome particular perſon, and their ſuc- 
ceſſors, with royall power therein to execute all Laws eſtabli- 
ſhed, in nature of a Province holden of the Itmperiall Crown : 
and therefore the Kings Writ palled not within this precin& 
no more then inthe Marches. Theſe were occaſioned from the 
courage of the inhabitants that ſtoutly defended their liber- 
ties againſt the uſurping power of thoſe greater Kings that 
endeavoured to have the Dominion over the whoſe Heptarchy, 


and not being ealily overcome were admitted' into compoli- 


tion of tributaries ; and therefore are found very ancient : for 
Alfed put one of his Judges to death for paſſing ſentence upon 
a malefaQor , for an offence done in a place where the Kings 
Writ paſſed not:and the ſame authourrecicing Another exam- 


ple of his juſtice againſt another of his Jadges for putting one $ 


to death without preſident, rendreth the Kings reaſon for that 
the King and his commiſſioners ought to determine ſach caſes ; 
excepting thoſe Lords in whoſe precin& the Kings Writ paſs 
ſeth not. | 
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CHAP. XXX. 
Of Francheſes of the Perſon. 


| from a of the perſon are ſuch liberties annexed unto 
the perſon as are not abſolute Lordthips, but onely ten- 


ding thereto , and limited within a Precin&,but not annexed 


thereto: and theſe are matters of profit rather then power ; as 
thoſe of Bury St. Edmonds, Doneaſier, Dorcheſter, Circeſter ; all 


— 


Miror: caf»y. 
Wt. 


which were in the Saxon times : and theſe or ſome of then Miror cap.y- 


had 
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Infaxgiheoff. 


Ll.Edw.cap.26 


Outfang- 
theoff. 

Bragon lib.3, 
trat.2 Cap.35- 
Briton-capIF5. 


Ll.Edw.cap-21 


Miror cap.$. 
DCceI, 


had juridicall power in caſes of felonies and robberies ariſing} 
within that precin&, ſo as the delinquent was both inhabitant# 
and taken within the ſame;- this.yas called Infangtheoff;and iff 
upon freſh purſuit made by the right owner or poſleſſor,th? 
delinquent was taken with the prey in his poſſeſſion, or asthe 
old Diale& is Handhaben Backbexrend; Then was he carried im. 


mecdiately before the Coroner of that liberty , and the Sakeba! 
or party wronged made his proofe by witneſſes; and there. : 
upon judgement forthwith paſſed withodt anſwer, and exeay; 
tion immediately enſued. Some Liberties had Omtſangthef};. 
that is, the triall and forfeiture of ſach delinquents, being wy} 
inhabitants, and yet taken within the liberty , vr inhabitant” 
and not taken within the liberties ; but this triall was alwai 
by Jury. The antiquity of theſe Liberties are not obſcurch* 
manifeſted in their names, : and more. clearly by the Sax 
Laws and As; for its obſerved of Alfred that he ſeifed a Fran” 
ches of Infanxtheoff, becauſe the Lord of that Franches woul& 
not ſend a felon(taken within his-liberty for a felony commit 
ted without the ſame) to the gaole of theCounty,as he ought* 
to have done. Other Liberties there were grantedalſo by char 
ter; a taſte whereof may be ſeen in one grant made by Kin, 
Edgar to the Monaſtery of Glaſtenbury , wherein was grant 
Sack , Hamſeckne, Friderbrece, Forſtel , Teme , Flemone , Ferdnij 
Hundred Setene, Sock , Tholl, Ade, Horda, Bufan Orderan , Beni; - 
Orderan , the particular natures of each maybe obſerved in th 
Gloflaries; An of them being allowed to the Crown by thi 
Law, and by the advice of the Councell of Lords granted ow 
to theſe Grantees in nature of Deputies to the King, to poſſes 
both the power and profit thereto belonging. E. 


SAXONS. 


"CHAP. XXXI, 
: Of Manors 


7 Evertheleſſe moſt of theſe liberties, if not all of them 
N were many times granted by Kings as appendent to Ma- 
nors; Which were Francheles of ſmaller circuit being at the 
firſt portions of ground granted to ſome particular perſons, 
and by them ſabdiyided and granted over to particular per- 
ſons to hold of the Grantors by rents , ſervices, and ſtir to 
one Court, all being no other then the ſpoiles of warce,and 


. rewards of valour,'or other ſervice, Thele in their colleQive 


nature are called a Manor, and by continuance of time become 
a kind of body politique. - In antiquity its called Manſum 


ul. from the manfion houſe, although it 1s not of the Effence of 


4 a Manor, norought the words of Bra&or to beconftrued ac- 
& cording to theligerall fence; for the houſe may be deſtroyed, 
2 and yetthe Manor continue; and the ground was granted in 
;, tenure before any houſe built thereupon. Thequantity of the 


ground thus' given- to hold by ſeryiee was according to the 


| pleaſure of the LorFmore or lefſe, and therefore might extend 


7, & into divers Pariſhes,. as on the other part one Town might 
& comprehend divers Manors.. The Eſtate that was granted de- 


; ; pended partly on the condition of the Grantee : for ſome 


1» were ſorvi or bondmen » and their Eſtate was altogether ar the 
48 will of theLord, as was alſo the benefit; but the ſervants 


merit, and the Lords benignity concurring with ſome con- 
| ſcienceof Religion, asthe light grew more cleare,abated the 


rigour of the tenure into that which we now call Copyhold. 
Other Eſtates were made to the Freemen , which in the firſt 


. times were onely for yeers ; albeit therein they were not nig- 
- gardly, for they ſticked not atLeaſes for a hundred yeeres, yet 


with a render of rent, which in thoſe daics was of Corn or 


' other Vittuall; and thence the Leaſes ſo made were called 
. Feormes or Farmes, which word fignifieth Viſtuals : But times 


- enſuing turned the vituall into money, and terms of yeers 


M 2 to 


BraQton.fo.212 | 


Flera, lib.4. 
Cap-IF, 


Ingulfus 
Croyl, 


SAXONS. 


Glefi.158. 
L\. Saxon-16, 
17. Lamb« 
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to terms of life and inheritance , retaining the rents,and thoſe © 
called Quit rents, or the rents of thoſe perſons that are acquit- 
tedor free. But in caſe of eſtates of inheritance for the moſt | 
part after the death of the Tenants were reſerved Heriots ora * 
reliefe : which were not left to the will of the Lord, but waz 


L1.Canur. p. t- put in certainty, in the very letter of the Law : for according 


cap.6g. 


Knight- 


ſervice 


Tacitus: 


Tacitus: 


Selden, Spicil. 


to each mans degree, ſuch was his reliete or heriot, a 
But over and above all, they reſerved ſpeciall ſervice to be * 
done by the perſon of the Tenant, or ſome other by his pro... 
curement, of which thoſe that were their ſervi or villains were; 
at the will of the Lord : others had their particular ſervice {| 
down in their grants. Theſe concerned either warre or peace; 
the former was afterwards called the ſervice of the Knight or. 
Souldierz the later the ſervice of the Husbandman or Plough, 
That of the Souldier was the more honourable , and ſuitable 
to the old German trade; Pigrum & iners videtur ſudore acqui- 
rere quod poſſis ſanguine parare : and the worke was: to detend}: 
the Kingdom, the Lords perſon and honour; and to this end}; 
he was ever to have his weapons in readineſſe , which gaw} 
name to the ſervice,and altered as times and cuſtomes changed! 
This ſervice by cuſtome from a worke degenerated into tht 
bare Title, and became a digaity3 and the men named, or rs; 
ther entituled Afilites : and many of the Saxon charters wer, 
atteſted by men bearing that Title ; yet the ſervice it ſelfe wa}: 
farre more ancient , and called ſervicium lorice, of which ors: 
allo were the Cuſtodes pagani that wore a-Helmet, a coat of: 
Maile, and a guilt Sword : not unlike the old German-way oF 
calling forth of their Tirones to the war. Of this ranke ſon?” 
were more eminent then others; for ſonie bare the lingle tit? 
of Knight, and it ſeemed ſerved on foot : Others ſerved or 
horſeback, and were called Radknights, or Knights riders, # 
Braconnoteth 3 and theſe I take to be the Vavaſours, notedit 
the Conquerours Laws : ror that their reliefe is a Helmet, 1: 
Cote of Maile, a Shield, a Speare, and a horſe. Now for tlt 
maintaining of this ſervice , they had Lands and. Tenement 
called Knights Fees , which bound the owner to that ſe. 
vice, into whole hands ſoever they came, to be done either!y/ 
the perſon of the owner or other fit perſon by him procured 


and 
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and therefore were diſcharged from the payment of all taxes 


and tollage , which was the Law of the Goths of old, and re- 


mains in Sweden at this day. Thenumber of theſe Fees much 
increaſed, ſo as in the Conquerours time they were above ſixty 
thouſand, which was a mighty body fora ſmall IfJand:, and 
brought much honour tothe Nation: 

But the profit aroſe from beneath, I mean from the ſoccage 
tenure or ſervice of the'Plough , which in the firlt times was 
performed by thoſe that were unfit for the ſervice of the wars, 
either being green and young, ordecrepet and aged; and'{ome- 
times by the women. But after that the Saxon conqueſt was 
at aſtop, and that no more was to be gotten by blood', men 
endeavoured to fatisfie their deſires by ſweat, and turned their 
Swords into Ploughſhares; and thus the Husbandry increaſed 
exceedingly, and hath proved the beſt pillar of the Common- 


weale: thenature of this tenure is fully ſet out by the Repor- 


ter, nor can | adde thereto -more then the Law of the Con- 
feflor concerning theſe men, viz.' that no man might trouble 
them but tor theirrent , norany Lord thruſt them ont of their 
Farme fo long as they do thetr ſervice 3 and thus it appeareth: 
that the ſervice became in nature of a condirion ſabſequent 
begetting an increaſer of the Eftate, which by continuance 


wrought an inheritance, and ſo the Title of Entry was turned: 


wholly into diſtreſſes for ſervice not performed ; yet the Lord 
was no looſer thereby ſo long as Heriots, Rents , and Services 
accrewed unto him. 


An w—_ 
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CHAP. XXXII. 


of Courts incident and united unto Manors. 


BY grants made by Lords unto Tenants already noted, the 


Lords had power by common right to call their Tenants 
before them and enquire concerning their payment of rents, 
and performance of ſervices, which-became Conres of con!tant 
appointment: of which fort there were two, one for the free 
men, the other for the bond men ;. and this brought forth an 
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Miror p. 17. 
Lind. glofÞ. 
Albin. hiſt, 
Saxon. p.72, 


F, N -Bro2. 


View of 


Frankpledge. 


Miror cap. 5. 
Sec, 1. 


Court Baron. 


other ſervice, which we call tuiteof Court. The Court of Fre 3 
men was holden from three weeks to three weeks, where | 
the free men, as in the Hundred and County were Judges of | 
the fa&, and from them named, as at this day Courtleete, Q ® 
the Court of the Liti, or ſuch as are manumitted or free men, 
Inthis Court all ations or ſuits betweenithe free men of the 
ſame Manor, and within the ſame ariſing, were determined; 
nor could any Court (no not the Kings ) intermeddle with a 
ſuch ſaics before triall had, but by the Lords allowance : And p 
upon this priviledge the Writ of right patent was grounded. 
But the full nature of chis Court is not within my intention, 
but 1 muſt referre the Reader to the Law-bookes. For itwa\ 
the leaſt part of the worke and power which this Court ob! 
tained by continuance of time ; in regard that manors exces: 
dingly multiplied,ſo as no part of the Land was left free; ani; 
many one of them extended intodivers Decennaries, the Lond; 
obtained great power over them, and had of Kings grants} 
view of Frankpledge within their ſeverall Lordthips ; au 
farther power of quiry and puniſhing of matters of pub# 
lique nuſance, and ſuch as were contra pecem &+ coronam;}. 
which by caſtome became annexed unto the Court-leete. The 
nuſances of Gopprinnce being done to diſheriſon of the Loni 
and not proper for the Court of publique inquiry. The Judg# 
of this Court-leet was the Lord,or his Steward, for the din? 
Qory part; and the Steward was properly Coroner withith 
the Manor to take preſentments , and certifie them to the Colt 
roner of the County. And thus this Court ſwallowed yl 
much of the power of the Decenners Court in the very in 
fancy, ſo as we finde no footſteps of any Writ of Righto# 
the Decenners or chiefe pledges, but contrarywiſe many vien. 
of Frank pledge granted to particular perſons in the timed - 
Alfred : and many things done s fa chiefe pledges in the 
Courts of theſe Manors, as is to de yet ſeen in many ancien 
Court Rols. 
The other Court which by common right belonged to the 
Lords of Mannors was that of the Copyholders, called « 
rather included under the name of the Court Baron , whid' 
albeit it is called in the ordinarily ſtile (ris Baronum,yet vo} 
0 
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fo-properly as I concelve, and it may be by way of miſtake for Co. Inſtir, 
Barons:for if it were ſo properly united formerly to the Court ©P+57+ 
of Free men,as ab excetentiori it alwaies paſſed under that name; 
when that Court is omitted-and flipt out of the way, the 
Court of Copyholders that: remaineth, improperly retaineth 
the name of that which is gone. This Courr at the firſt was in- 
tended onely for the Lords benefit, and for the Tenants right, . 
as ſubſervient thereunto 3 I ſay the Tenants right, not againſt 
their Lord for they hiad no right againſt him , bur againſt any 
other they had prote&ion of Law both for themſelves and 
their eſtates ; and as I faid before, by cuſtome, or rather light 
of Religion their perſons and eſtates were conl(iderable ,” even- 
by the Lords themſelves; which alſo canſed a Law to be made- 
zt fic de ſuis bominibus agant quatenus erga Deum reatum non in- 
cxrrant & Regem non offendant ; which law could'never be in- L\.Edw: , 
*% tended of the free holders; for it had been a vain redandancy 
- tohave made anefpeciall Law for that , which was provided 
- for IT4 known fundamentall Law of the one ngent 
* which a ſpeedy remedy lay by the Kings Wrie. And. that theſe 
2M; men, how mean ſoever, had even.in thoſedaies a kind of pro- 
7 pertyboth in Lands and goods; for the Laws, thoughby their 
antique language darkned , yet plainly ſpeak de terra ſua &+ Sclden.Spicil, 
"x Catalliis ejws; andif the ancient Germans were ſo generous to 184: cap-33 
* their bondinen ſarely much rather after their comming into - 
& this {land in as much as their ſervice was more, .and more ne- 
9 cellary in agrizzltzre , which could never be performed by the 
TE natives, who were not. in: their. own. perſons-conquered al- 
# though their land was.. = 
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CHAP. XXXIII. 
Of Townſhips and their Markets.. 


) the. TT next- Francheſe is that of Towns; this was taken up - 
« 4. aabirth of warre andnurſe of peace ; for their anceſtors: 

hid! liked not to dwell in crowds, ne pati quidem inter ſe jun Tacitus, 
t " ſedes : it being their trade or paſtime to warre upon. _— 
WHanen : 
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_ when they: found no enemies among{ them, ' This ſolitudj. { 
nary cuſtome could not be ſoon ſhaken off, and might wel. 
occalion maltitudes of Towns in thoſe times (though.ſmal 
ones doubtleſle) that writers ſpeake of ; if true it be that afte 
the waſting times of the Danes and Normans-in the Conque 
rours time were found in England forty five thouſand Pariths, 
and ſixty two thouſand Villages. Nor was peace lefle beneficial! 
to them then they carefull of it; for by continuance of peace, 
Husbandry, Manifa@ures, and Commerce occa{toned people 
to gather to rm commodious for habitation in good ſoil 
nigh navigable Rivers or Havens,and according to their ſcity 
ation and trade,ſo they {welled in multitude or decayed;ſow 
of whom growing more eminent then others , more care wa 
had of their government and ſafety ; for the later by butildin 

X of Wals and Caſtles, and for the former by ſetling a May 

ſtracy-peculiar to that place.or Townſhip 3 not as ſo man 
Decenners, but as one body conliſting of many memben; 
and thus by cuſtome.they grew to be Fraternities, or Corpy 
rations under one Magiſtrate or head , whom they called At. 
derman;- and held a Court of Juſtice(at the firſt holden twit 
a yeere)) which was'in nature of a Leet with a view of Fran” 

| 11, Cannt. pledge, as may appeare' in- the caſes of Dorceſter, (zrceter, all. 


Cap,44- Doncaſter, in Alfreds time; and herewith they had publiq. 
- I r CaP-5" markets which ſerved them for their better convenience. 
CCot » 


hs This priviledge of Market was a liberty of publique i 
MAIS: "ada in cid that principally  _ "6 bells 
but by conmon courſe became a paſle for commodities” 
every kind almoſt. Concerning this liberty I ſhall deſire lar 
to enterpole this parentheſis enſuing before I proceed int} 
intended diſcourſe. | 
In the firſt times as every. man þy common right had pr 
perty in his own goods, 'fo by the fame right he had pox 
to alien them to any perſon, at any time,in any place, by 
fale, exchange, or other waies ; and that by &h alienatio 
but eſpecially by fale a right was veſted in the buyer againſt! 
men (ſaving the Eignee right which was recompenced-upv 
warranty and recovery in value ) and in thoſe daies comm 
ſence taught men to buy or ſell, of or to the next neigh 
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that would bargaine with them : and for want of ſuch occa- 
ſion tO repaire to the next allembly, meeting, or concourſe of 
people , tor the ſale of ſuch commodities as their neighbour- 
hood would not take off their hands. And thus the greater 
Towns that had walls or Caſiles became the greateit Markets, 
and others lefſe ; and this made the neighbourhood of thoſe 
Towns to repaire thither to buy,as others to fel]. But time 
diſcovering a double inconycnience herein, viz. that by theſe 
lefſe publique ſales in ſmaller Villages , where little or no care 
of right or juſtice was had ( and by which means the word 
Pagan became a word of reproach) many mens goods by clan» 

deitine contradts were loſt, and: no care had of their recovery ; 

and ( which was yet more prejudiciall to the publique _) that 

the greater Towns appointed for the {trength and defence of 
the Kingdome became ill provided with: ſupply of vidtuall, 
either for the preſent or future; and what was-had for the moſt 
part was gotten at the ſecond hand, and higher rate then the 


'Countrey Villages had. The wiſe men by publique edi& laid 
. areſtraint of Markets in ſmaller Villages, and more private 


places 3 and thus the greater Towns having Markets for- 
merly became more publique Markets, not by any new right 
or priviledge from the Crown { for it neither had ſuch power, 
nor could have, but upon uſarpation ) againſt the common 
right of ſuch Towns and places of publique defence. This 
reſtraint upon the reaſons aforeſaid , was mad: firſt in the 
Saxon times as may appeare by their Laws, but more clearly 
declared and confirmed afterwards by the Laws of the Nor- 
mans, which never gave any new right of Market overt unto 
thoſe places of publique detence , but onely. did inhibit the 
ſame in the ſmaller Villages and private places. In which re- 
ſpc& although the Kings of this Nation in future times tooke 
leave to aboliſh that refirainz which did lie upon ſome of thoſe 
more private places for certaine reaſons of State; and ſo theſe 
places became Markets overt which formerly were none; yet 


could they never take away that p 


riviledge which nature it 
ſelte calt upon thoſe greater Towns being the very limbs of the 


Kingdome, withour wrong done to common right and 
the publique good : nor abridge them of that power, but that 
N 


they 


Li.Edw.cap.I. 
Lk Acaelſt, 
cap, 1 Zo 

Ll: Xchelſt. 
cap.13, Gloſl, 


they mighe till nſe their liberty at times and places withi 
theic precin&, as might beſt conduce with the benefit of thy | 
inhabitants of thoſe places , even as any particular free may 
may govern his own eſtate as him liketh beſt. And thus apa 
the whole matter its to be concluded , that the ancient Buy. 
roaghs of this Kingdome properly doe not hold their libe 

of Market-overt by preſcription or charter , but by comme. 
right, and not as a Corporation made by charter ; bur as thy | 
are a multitude of people anciently gathered together and, 
united , upon whom the firength and wealth of the Kingdon!: 
doth or did formerly much more depend: then on any of the 
ſmaller Villages & open Towngzeven as every free man poſſef.” 


ſeth anduſeth his proper inheritance andeſtate without parti. 


cular priviledge derived from the Crown : nor can the King 
take away the liberty of Market overt from ſuch places, mon 
then he can take away the liberty of buying and ſelling fron! 
any free man, to whom the Law alloweth a liberty of ownet. 
ſhip. This I ſabmit to the cenſure of the learned in theLaw, 
in regard of the diffeecnt opinions concerning the ſame. * 
This liberfy of Townſhip thus made,and the place and pev-- 
ple inhabitants thereof being of ſuch conſequence in the pub- 
lique adminiſtration , had for their better -ſapport and ſafety; 
liberty of Fortification,and:power to charge one another with, 
the nainteyance of theſe Fortificationsby an impoſition cab! 
led Burghbote, and held their Tenements under a rent tw}: 
their Lord or King called Burgage , as.they were a body ap. 
gregate. 4 


_ —— dt, Aa _ 
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CHAP. XXXIV. 
of the Forreſts. 


Eſides other prerogatives of the Saxon Kings, they had 
Bas a Franchiſe for wild beaſts for the Chaſe, which we 
commonly call Forreſt, being a precin& of ground neitht - 
parcell of the County nor the Dioceſſe,nor of the RY 

ut 
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bur rather appendant thereunto. This ſavoured of the old 
German ſport, but by cuſtome turned from ſport to earneſt, 
For although in the firlt times the Saxons were ſo few, and the 
Country ſo ſpacious , that they might allow the bea'ts their 
farme as well as themſelves their own 3 People nevertheleſie ſo 
multiplyed, as of neceſſity they ma'. intercommon either with 
Beaſts or Fiſhes: the former whereof , however more cleanly, 
yet. the Jatter had the ſureſt footing, and was choſen as the 
leaſt of two evils, rather then for any Iikelyhood of good 
neighbourhood : for as nature taught bea:is to prey for them- 
ſelves, ſo men to defend their owne ; and this bred ſuch a 
fewd between beaits and men, as that Kings doubting to looſe 
their game, tooke in with the weaker; that the world might 


ſee the happinelſe of England, where beafis enjoy their Liber» 


ties as well as men. But this was, as it were, b compromiſe 
for it had ben very hard to have pleaſed the freemen ; who 
had liberty of game within their own ground by common 
right, and to preſerve the Kings liberty of Forreſt coincident 
therewith , had nor the King imployed on the one fide the 
power of a Dane that looked ſomewhat like a Conquerour, 
and on the other {ide that which looked as like ro the bounty 
of a King, inallowing liberty of ownerſhip to men inhabi. 
ting within the bounds of the Foreſt, which at the firſt was ſer 
apart onely for the Kings pleafare : and all his wits to make 


a Law ſomewhat ſhort of a full freedome, and yet outreaching 
> that of bondage, which we ſince have commended to poſterity 


under the Forreſt charter; and yetfor all that it proved a hard 

matter for Kings to hunt by Law ; and the Law it ſelfe a 
oke ſomewhat too heavy for a Common-wealth to beare in 

eld age, if ſelfe denying Majeſty ſhall pleaſe to take it away. 
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Ll.Canutec.y7 


Glinvil.lib;6. 
cap.,6,7,8, 


Ll.Edw.cap.16 


Miror cap. 5. 


Sec,1. & CaiTo 
SEC+ 2+ 


SAXONS. 


CHAP. XXXV. 
Concerning Judges in Courts of juſtice. 


Hus farre of the ſeverall Tribes and members of this 

Commonweale, which like ſo many Conduit heads de 

rived: the intluence of government through the whol 
body of this I{land; and' in every of which Judiciary powa” 
afed it ſelfe in all cauſes ariling within the verge of that pre. 
cin&; ſome of which had more extraordinary triall before the 
King and his Councell of Lords according as the parties con 
cerned were of greater degree , or the cauſe of more puvliqu 
concernment. Examples hereof are the caſes between the Bj 
ſhop of Wincheſter and Leoftin in Ztheldreds time; and between 
the two Biſhops of Wincheſter and Durham,in Edwards time:by 
caitome made this Court itoop to ſmaller game in latter time! 
and to reach at the praGtiſe of the Connty court, by ſendin} 
the Kings Writs to remove certaine cauſes from the cogniſane 
of thoſe rurall judicatories to their ſublime determinations, 
And thus became the Councell of Lords as an Oracle to tht 
whole Nation, and the King amongtt the reſt , as the Priet 
that many times rendred the anſwer or ſentence of that Orad? | 
in his own ſence , and had it confirmed to him by an oath} | 
Judicium redum in Regno fadturum &+ juſticiam per concilius. | 
procerum regni ſui tenturum ; (ſo as, though he was the fir” 
view, yet the Councell of Lords was the firſt in nature, a” 
the Cynolure to dire@ his tongue and ations. 

From' this fountaine ifſyed alſo itireams'of judicature in 
all parts by Judges ztinerant under the Kings Commiilion t! 
retorme errours, puniſh defaults in the ordinary rarall judic 
tories, and to difſolve hard and knotty caſes; and theſe wer 
occalloned at the inſtance of the party: and Alfred ( whol 
birth this was) ſent them forth in way of Aſſociation witht! 
Sheriff, Lord of the fee, or other ordinary Magitirate. 
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CHAP. XXXVI. 


of the proceedings int Tudicature by Indi@Fment,Appeale, ; 
Preſentment, and Altion. 


the proceedings in courſe the Saxons were Wont to 


' FOr 
] Þ hegi with matters belonging to the Church , and after- 


ard to ſecular cauſes 3 In which if the matters were criminall 
the moſt ancient way of proceeding was by appeale of the party 
complaining but afterwards in caſes that, concerned dam- 
mage, injury , Or violence doneto the body of a man or his 
eſtate ,, the King was found to be therein prejudiced, beltdes 
the prejudice immediately.done to the ſubje& 3 for a man dil- 
abled in body or eſtate 1s diſabled to ſerve the King and pub- 
lique; and upon this ground a way was found out to punith 


” the offender by inditment , beſides the ſatisfation done to 


the party wronged. T he proceedings againſt ſuch 4s nx hs 
wereby attachment ofthe party, who thereupon gave p edges 
for his appearance. If the party could not be found , a fugam 
fecit was returned, and that was a convittion in Law , and 
purſuit was made after the party by huy and cry. If he was 


thereby taken, the ancient way was that of Halifax law ; buc 
uw in later times he was impriſoned , or admitted to baile it the 
1 offences were baileable; and if the party bailed made default, 
” or did not abide the triall, his baile ſuffered as principall: Tf 


no baile cond be procured, the delinquent was imprifoned 
till he was legally acquitted; but this impriſonment was onely 
in nature of a reſiraint. If the delinquent was found upon the 
huy andcry, and would nor yeeld himſclte., he,was in repute 
a common-enemy,and (as a wolfe,) any man might kill him; 
as the Law was alſo the ſame in caſe ot Utlary. Art the time of 
tryall (if at the Kings ſuit) the delinquent was indicted in 
this manner by any party preſent: 1, D.C. do ſuy for the King, 
that T. S. is defamed by good men; that be upon — day of —e&c. 
mto the bouſe and goods of = - did caſt fire, and the ſame did burn: 


or 


Inditment. 


Lambert. 
Ll. Inx, IF. 


Ll.Inz: Lam: 
fo 7. 

Ll. Alured 
cap.6. 

Miror: C.2. 
OECe 24, 

Ll .Edw. CaP»= 4» 
Miror p.2.55. 
Gl i. 335. 
Mir-or cap.9- 
9ece9 & 10s 
Ll. Edw.cap,7 - 
Ll. Canut. 
cap. 45» 

Mr or CaÞ, 3. 
Sec, 32, 
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Appeale. 
M1:or Cape2: 
$ec-I5o 


Miror Cap. 2+ 
Secei3. 


Preſentment, 


Thar evo lany witnelfs,and twelve men. But if the compli 


or (if it were for bloodlhed) with a Sword did ſtrike and wn. 
bim in the left arme , andtbat this was done fetonioufly, or (ifth: | 


caſe required) trayteroufly 3 and if I, S. deny the ſame, I oj 


for the King prove the matter againft him, as the King 8ght to dy; 


was at:the ſuit of the party,then the proſecutor ſued hiniupy, 
Appeale, in manner following : 1. C. ap:ealethD. H. bere the. 
ſent, for that E father, brother, ſonne, or Unkle (according ay th. 
cafe was) to1.C. being im the peace of God, and of one Soveraig. 
Lord the King in the dwelling bouſe of FE. at —&c. the faidDj 
upon the — day of — tn the — yeere of —- with a Sword mad” 
wound of two inches lng, and ſix inches deep in the left pappe of i 
body of the ſaid E. whereof be died; and this was done nd | 
and of malice forethonght. And if the faid DH. ſhall dny the ſm + 
the ſaid 1.C. i ready to prove the ſame againſt him by bid body | 
4 a Aomk,, woman, or (,lerk, behooveth to prove the ſame , thati 
by Champion ; for neither Monke,woman, nor Clerke was ' 
Law to juſtifie by battatle in their own perſon.' The ſever. | 
cauſes of appeale and indi&ment may be foumd in theta: 
bookes, to ee I referre the Reader, it not being withing | 
compaſſe of this diſcourſe to fall upon the particulars:] fil 1 
onely obſerve the difference between Indi&ments formera * 
fater , and between them and appeales, viz. that appealesz- | 
poſitive accuſations in the name of the proſecutor of the i; 
done by the party appealed ;' whereas indi&ments were onf 
a publication or affirmation of the fame of a fa& done : 
( 
( 
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the party indifted , and whercin not guilty pleaded , fem: 
onely as in nature of aQyere, to-uſher in the votes of thef 
men. | jo FE ? 
Concerning the fat ſecondly the difference between 3 
mer Indi&ments from theſe in theſe daies, conſiſts in this, 1 
the ancient Indifments were in the name of one man : thi 
of the later ſort are in the name of the Jury, and'the form 
were onely of a fame,the later of the faR. Tg jp » 
A third way of bringing controverſies unto judgement col . 
cerned onely fach niatters as were of lefle conſequence ; at : 
theſe' were introduced by way of preſentment; in the name! 
bchalfe of the King, in nature of poſitive accuſe of one fot! 


cri 
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crime firſt laid down generally , and then aſſerted by a parti - 
King, that H. bere is perjured,, and hath broken faith againſt the 


= =: = / 
. X Tr Cy fa 2 / 


one © yet upon the = day of —E#c+ be ſold to B. «Writ of Attaint, 
| end wont not grant the ſame under halfe « Marke « fo s the dif: 
' ference between an Indi&ment and Preſentment in thoſe daies 
n Was Onely in the degree of crime for which the party delin- 


> & 


ſentment, which was without averment. 
4 Thelaft way of trialsconcerns ſuch offences that exceed not. 
"Y thernarure of treſpafſe done to a mans per ſon or his goods : 
. andthis wasby way of Aion, and itwas toobtaine recom- 
pence for dammage ſuſtained. Now becauſe the former were 
t Ccalledperſonall treſpaſſes the Procelie was'by attachment of 
+ the perſon , who thereupon put in baile, or elle his perſon was 
ſecured by impriſonment till triall, and fatisfaction made; but 
1.4 In the later that concerned the realty , three Summons went 
P:. forth in the Hundred court; andi'if default were made , com=- 
ol. plaint thereof enſued in the County tonrt, and thence iſſued 
- forth adiftringas; and if the defendant ſtill perſiſted: in decli- 
4. ing his appearance, the diſtreſſe was forfeited, anda ſummons 
+ iſſued uponthe Land;if then the defendant would not appeare, 
© or upon appearance would not give pledges to abide judge= 
£2 ment, his whole land was ſeized for thebenztit of the King, 
"the Lord of the Hundred, and complainant ,. becauſe he had. 
fe offended again all three. Bat if the party appeared in former 
\-times, he anſwered forthwith, andjudgement paſſed without 
;, delay , as hath been ſaid ; nnlefſe in urgent cafes, where the 
4 Matter was raw, and then it was 2djontned, and pledges given: 
Ni 
js 


'by the defendant to the full value , after the caſtome of the A» 
*thentans 3 and if the defendant, made defaule at the day, his 
pledges were forfeited. Burt in after times for better and:more 
adviſed proceeding the defendant wasadrnitted to his Efoines; 


for above fifteene daies: and this was the dice&tion of King 
ed Alfred: | 


; In 


King, becauſe whereas H. 1s or was Chancellor of the King, and 
was ſworn that he would nat ſell right,or any remeatall Writ to eny 


" -yet with a proviſo, that ho Effvine ſhould be allowed - 


cular fat, in this manner: 1 ſay, for or Soveraigne Lord the 


V2 _ was accuſed, and in the manner of concluſion of the 


'Miror cap-2+._ 
Sece24. x 


Attion. 


Ll, Atheldr; 

C iP» 20g 
Ll-Canut, c.10 
Lindenbr, tits 
3 6, 
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Miror cap.9. | 
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Miror cap 3, 
$CC.1G6, 


Lindenbr. 
glo fl, 

Miror Cap-$. 
Sec: Is 


* 


In the an{wer of the defendant he either traverſed the matte 
in fa&, orccnfeſſed and juſtified; or conteficd and ſubmitedÞ 
The firit put the matter to the judgement of the free men ; th 
fecond to the jndgement of the Judge ; .the third to the diſc 
tion of the complainant , whereby the defendant generalh,” 
found mercy ,' and in caſe of treſpalle rendred leſſe dammag 
1 finde no footſteps in thoſe times ot Dilatory pleas: or demwſ 
rer, or other delays, unleſſe in cafe of infancy ; for the Saxon 
knew no other age of ability to doe Or ſuffer,but the age aboyF 
oneand twenty yeeres 3 and in Alfreds time a Judge ſuffer 
death for paſling ſentence of death upon one under thatag 
albeir' the Canoniſts had: in thoſe dates brought into cuſton 
other ages of abiliry in matters concerning marriage,althoug?” 
it may well be thought that icrequireth no leſſe maturity” 
manage the affaires of a married lite , then to diſcerne theny» 
ture and difference of manners, eſpecially in caſe of criny” 
which are contrary to the very light of nature, | 
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CHAP. XXXVII. : 
Of the ſeverall manners of extraordinary trial by Ting 
turc, Ordeale, Compurgators and Battaile, ; 


5 Vidence of the matter in fa&, upon triall of cauſes int 

Saxon judicatory ſometimes conliſted in the pregnant 

{timony of the fa it ſelfe, and fometimes in the teſtimo - 
of ſome circumfiances. The firſt was an unqueſtionable grows 
of. conviftion ; the ſecond was too meals to commandtle 
Verdi, although ſometimes. ic perſwaded it 3 and ther 
thoſe; incompafhonate times. found: out: a tricke of extortt 
confeſſion, by-torture of the-party;, following the principles 
paſſion therein, rather then ſober judgement: for circum; 
ecs are ſuthcient' to irritate the hearts of thoſe that are pal. 
nate 3, and where jcloutie is once entered, there's no place 


| ſparingzbethemnatter never ſo untrue: yer doe not linded 


Law amonglt rhe Saxons to patroniſe this faſhion of of | 
f fi 
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Aion , albeit it ſeemeth it was pratiſed , for Alfred the King 
puniſhed one of his Judges with death for paſling ſentence | 
upon an extorted confeflion by torture before the Coroner ; Miror caps F. 
and poſſibly it might be gained from the Lacedemonians , al- = 3 
though little to the praile of their Greekiſh wiſdome in that ***» - 
particular. Seeing that in all reaſon it mult be ſuppoſed that 
feare and griefe will enforce flattery upon the tormentor as 
well as ſelfe love, draw forth flattery to the benefaftor. 
A ſecond ſort of evidence was that of Ordeale, being alſo Ordeale. 

grounded upon a preconceit or on : the manner hereof 
was diyers. The thing ſeemeth to be the birth of the'braine of 
ſome Church-man who had read'of: the accuried witer,” The 
firſt mention that I finde thereof was at the Councell of HMents, An- 813. 
and afterwards in the Councell of Triers , but not a footftep A": 895, 
thereof in this Kingdome till by Athelſtan it was advanced L1. Xthelft. 
into the degree of a Law ; after which time it continued in ufe Can-2. 
well -nigh three hundred yeeres. ' A' ſtrange 'monunient' of 49-925. 
Gods indulgency to an ignorant age thus turning extraordi- 
nary to ordinary, for the clearing of innocency ; and which is 
no lefſe wondertull) allowing in thoſe times unto mien under 
nature ſuch a power over themſelves, as to adventure againſt 
nature. Doubtleſſe that man or woman was of adaringfpirit 
that firſt tried the tricke, if he had not amiraculous faich in 
that promiſe, (um ambulaveris per igeem, &c. and it ſhewed Ta, 43, 2. 
mettall in them that followed the example : but the next age 

grew dull , and men being weary of ſuch bane touches, the 
_ Clergy that cryed it up, their ſucceſſors cried it down; 'and {o- 
- devoured their own birth, without any difficulty; other then a' 

bare. injun&ion of a King that had power to command onely Spicil.Selden; 

ſach as would obey. PP hnk Whlat 

But where fame was yet more ſlight, and ſpringing rather Compurgs- 

from want of charity and miſapprehenſion then promiling vors. 

circumſtances 3 men were wont to be contented with a vojer 

Dire, orth* oath of the party ſuſpe&ed, and the concurrant 

teſtimony of other men: the firſt atteſting his own innocency, 

the other conteſting their conſciences of the truth of the for- 

mer teſtimony ; and therefore were, and ſtill are called com- 

purgators : their number was more or lefſe, and of greater Or 

O 


lefle 


I —_— er i 


Le end 


Li.Edm.c-16. \was.gt. greater or lefle concernmenr. This manner of i 


direQory of the Clergy.z yet this was the ancienter 'by thy 
hundred yceres, and firit brought into this Nation by 
AnS47. Councell at Berghamſted under Berewald Archbiſhop of Cal 
terbury. And it was Forks ſometimes more folemnlyhy 
e 


L, Cant. ſolemn receiving of the Enchariſt , eſpecially if the party 
C:P,5. pefted was of the ſacred Funftion. 2 
Baricch. One manner of tciall yet remaines which was uſed both ; 


triall of maxters-of crime and title; and it is ehe trialÞby ba#? 
tajle which was in criminall matters with ſharpe weapons, by” 
in titalary matters with blunt weapons. No defendant coulls 
refuſe battaile offered , but ſuch as were tao excellent, asth; 
King 3 or tao ſacred, as the Clergy; or too-weake, as w $ 
maimed perſons, and children; or too. inſcient, as Idiots af 
. Lunaticks ;9r.too mean, as villains. And as theſe were not. 
. ceſlitatedtoanfwer inbattaile, fo was no freeman compelli; 
$ror <ap-** to anfiver them by battaile. This way was an old way, as naſe 
ti appeare by the concluſion of appeales, and feemeth more fat” 
Aory then that of Qrdeale 3 ſe this reſted upon the cv} 
ſciences both of Appellant and Defeydant , whereas Ordeli® 
reſted onely upon- the fingle conſcience of the Defendanſ 
which oftentimes was rather hardy then innocent. Andt 
continuance of this triall in title even at this day ſhewes 
men canaway with this,, and that there is notevill ſafficie 
in itto eradicate this weed; although itbe keptunder growl 
partly becauſe its fatal; and partly becauſe both Scriptin® 
and experience ſhew , that right and viftory alwaies doe 
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CH AP. XXXVIII 


wu of the ordinary manner of triall. amongſt the Saxons by 


Inqueſt. 


” 


j_ | T# laſt and moſt ordinary way of triall was by witneſſes 


L Cupontravers of the matter in. fa&) before the Jarors,and 


| theirvote thereupon ::this madethe Verdi®, and icUctermis 
bY ned the,matter in fat. -In formertime queſtionlefſe it was'> 
1-- confuſed manner of triall , by votes of the whole multitude, 


> : which nude the verdiCt hard to be diſcerned : but time taught 


” them better adviceyto bring the voters toa certaine tuber, ac- 


= carding to the Gracianway ,- who determined controverſies 


4 | by the ſuffrages of foure and thirty, or the nuajor partof them; 


-  Buc how the number came to be reduced to twelve I cannot 


nb conjecture, unlefle in immitation of thar rule of compurga- 
i tors, that ordinarily exceeded not that number. The firt Iaw 
«4. that defined this namber was that .of Abeldred about 369} 


| yeeres before the conqueſt. In ſingulis. Cenmris;jehe, In Engltth- 


, Z thus: In cvery Century or Hundred let there be'aCourt, and 
i let twelve ancient free- men , together with rhe Lord of the 
& Hundred be ſworn. that they will not condemn the innocent, 


] AS . @ ; { , WE 
A '* of twelve opinions : but fir twelve:men inquireÞof the fame 


| nor acquit the guilty : And this was fo ſtriatly eyed , that AI 
8 fred put one of his Judges to death for paſling ' 

# a yerdi& corruptly obtained, apon the votes of the Jarors,, 

E whereof three of the twelve were in the negative. And the' 

 F ſame King put another of his Judges to death, for paſling ſen- 


ntence tort 


Inqueſt. 


Earmits. 


An. 675+ 
Ll. Sax. Lambs 


Miror- capis- .. 
SECT + * | 


rence of death uponian ignorars, returnel by the Jury: and 


 a.thind, for condemning a man uponan Inquieſt taken ex ofcio, 


"_O as. the Lelinquent had not put himſelfe upon their 

tciall. EE KOOGNT GIL I OIF.vu /7-e 
But the Saxons were yet more carefull of the credir and life 

of manzfor no mans life or creditreſted altogether tipon thecaſt 


and ground thereof,which if liked rendred the party under the 
() 2 {pct 


Two Furies 


_— Sow WY 


'. ſporof delinquency, and meet to be Jooked upon as underthy 
ſuſpicion of the Law , who tormerly was but under the fahuſ# 

of ſome particuler man. And then was a ſecond enquiry 1 

the race the party traverſed thevore of Fame. In both whig® 

trials the verdi& grounded. it ſe]te upon thote allegata and.;i; 

Apr+ which were before ther. The firſt of- theſe inquiry 

was before the Coroner, who even in thoſe old dates had} 

view of bloodihed. The ſecond was had before the Judge 

life and death ; neither of which could legally indammape# 

\...... Pare Without the-other,/ unlefſe the Juflge meanctt £6/anſy). 
EY * ttwith the perill 6f his/own-perfon and eſtate," abit befelly® 
Alfreds\ tine when as:aJudge fuffered death for paſſiig i” 

ns rence upon the Coroners onely record, unto-which a replite 
MUror.cap.ſ* tion allowed, as the booke ſaith ; and.another Judge hal. 
woe the ſanie paalure- for condemningone without appeale ori. 
diment- foregoing,:- Where. by the way Imay note ativthy” 

Mir diference,between Appeales and Indifments; in this,'that Ap 
ror Cap-29. -: | 4" — ISI 
Sect. © pfales. were and are the more ſpeedy trials: then Indiamienty. 
in as much asthe former were but one a&,the later rwo; 


—_ 


(F#- 
i 


M:dietas 4. And. yet timeand experience retined this way of triall int 4 
Lingue. a. more-excUlent condizion : For the'bloody*'rimes of W# 


. 
ah. FIC ——I_— | —_—_— — __— th. a Aw 


| 


* SaXORS firſt age-palling over, and peace ariling by degrees, this. 
-* together with the Britons began to intercomon , and about; 


Marches betome a-mixt ;people under a mixture of goven® 
ment and Lawes (as hath been already noted) rrby whit 


ane concerned-therr way'of triall of matters in fa& by a Ju 


LL, Echeldri ': mix, both of -Britons-and Saxons, which was ſetled by alt 


<£1p-3,Lambe. made by Aiheldred. Viri ſent, &xc. In Engliſh thus: Let the 
be twelvemeniof underſtanding in the law, fix of them En® 


liſh, and fix Welſh; and let then deale juſtice both to Englit” 
and Wellh. . The [equity of this Jaw in future ages ſpread! 
{clte into all; crials of 'Foraigners: inevery' place throught. 
this Iſland. Unto ſuch as ſtumble at this conceipt, becauſe thy. 
are fajd to be etate fuperiores , and jure conſulti, 1 ſhall one. 
note thus much . 'that it is not to be doubted but the worked + 
ſurors, required: chiefe men; both for experience and know” 
ledge in the cuſtomesof thoſe times:, to enable them to judy 
of thematterin fa&., and npon whoſe judgement the oy wr 
| eatl. 
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| death of the party reſted principally: and as probable it is 
thac thoſe Jurors, as they were then chiefe men, fo they fate in 
i rhe moſt eminent place of the afſembly or court, and were 
3Þ coaſſefſors with the Biſhop and Sherife who did ſerve, but 

© onelyto adyilc the reſt ,, andthey or one of them to publiſh 

> the ſentence which the Law predeterntined 5 And this chiefe 

| place the Jurors might have poſſeſſed at this day, as they doein 
 8w:den , had the chiefe men holden the ſervice {till worthy of 
*& their attendance... ad | F 

 - Burt great men: grew too great in their own eſteem for the pygres. 
li ſervice of their Counteey , betaking themſelves to ſerve them- 

* ſelves; and mattersof higheſt itnployment were lefr to thoſe 
fi of the meaner condition, who being in their own perſons of 
fi lefſe idmiration, were thought unmeet to ſit in ſuch eminent 

” places z; and {o; fromthe bench deſcended] to the floore, as at 
it this day-.. This delzdiouſnefle of che greater ſort made one ſtep 

+ further to the full perfetion of that'Manner of triall both'of 
{7 the perſons and eſtates of the Engliſh , which hath been the 
-& envyof-orher Nations, andis called the triall per pares or by 
38 Peeres, For the pride of the Danes £ now-growing into one. 
ca people with the Saxons ) not induring ſuch-fellowſhip with 
44& the mean. Saxon free" men in* this pablique ſervice; and the 

4 wiſe Saxon King eſpying the danger, in . betruſting the 

.& lives and eſtates of the pooreſt ſort tinto the diftate of theſe 
4: ſuperdient humours; and on the contrary in proftituting the 

© Nobler blood unto the vote of the inferiour ranke of men, 
x provided a third way, and by agreement between him and' 
8 Grntburne the Dane, ſetled the Jaw of Peeres. $3 miniſter re. LAlured: 
'® gi#s,c. Ifa Lord or Baron be accuſed of homicide, he ſhall = 
lg be acquitted, by twelve:Lords : but if of inferiour ranke, ' he Concil. Brite 
ſhall beacquitted by eleven of his equals and oneLord. Thus f0-499, 
Gods providence diſpoſed of the pride of men, to bean in- 
- ſtrumentof its own reſtraint ; for the great men ere they were 
-. aware hereby. loſt one of the faire(t flowers of their Garland; 
. viz, thejudicature,or rather the maſterſhip of the life or death 
of the meaner fort;-and thereby a faire opportunity of con- 
© taining them for ever under their aw. And no lefſe remark- 

avle was the benefit that redoundedto this Nation hereby, for 
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had thegreat men holden this power, as once they had it, bl 


_ abſolute dominion over themſelyes and their eftates :' fy 


might ſoon have endangered the liberty of the free men, ay 
thereby been deſtructive to the Fundamientall conſtitution gi 
che government of this Realme , which confiſteth in the jy} 
and equall participation of theſe priviledges , wherein alla 
equally concerned. This was the triall wherein the peopleyl} 
this Nation. were made happy above all other people, ay 
whereby the free men , as they had the legillative power, i 
likewiſe had the juridicall ; and thereby next under Goda 


'» M0- $3 = 


though this, courſe of triall was, firit applied to. matteny 
crime, yetit ſoon alſo Hed-ypon the Common pleas , whigh 
for the moſt part was the worke of main import in the Hy} 
dred Court ; and ſuitable hereunto are the preſcriptions whig; 
are extant in the Law-books af ;cognifance' of pleas, and wy” 
of Aſſize,&c. fram thetimes of the Saxons, as in that caſs 


x 


the Abbot of Byry amongſt others doth appeate. ow 
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- +» CHAP. XXXIX. 
of paſſing of judgement aud execution. 


Fter verdi& judgement paſſed according to the letteri 
theLaw, or known cuſtome; in criminall matters accot 
ding to the greatneſle of the offence, either for dearh or lo 
of member. Burt if the circumſtances favoured the delinaua 
he was admitted to redemption of life or member, by fine al 
ſerled by Letter of the Law, and not left to the Judges diſce# 
tion. If the crime reached onely to ſhamefull penance , ſud 
as Pillory or whipping ( the laſt whereof was inflited ond.” 
upon bondmen) then might that penance be reduced toi. _ 
ranſome, according to the graine of the offence aſſcſſedin* 
the preſence of the Judge by the free men, and entered my 
theroll, and the eſtreat of each ranſome ſeverally and apar 
ſent to the Sheriffe. This ranſome was paid uſually unto tit; 
King and Lord, and the party indammaged, or his friends,s. 


Ll.lnz cap.z2. thecaſfe ſo required; according to the old German rule , Far: 


mull 
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the mulls Regi ve! civitati pars ipſt qui vinaicatur vel propingquis eu 
WF This courſe opened indeed a way for mercy , but through Tacicus, 
0 corcuption a tloodgate to wickedneſle in the concluſion. Of 
{| impriſonment there was little uſe in the eldelit times; after- 
a} yards it was more uſed not onely to ſecare the perſon to come 
© to triall of Law for miſcarriapes paſt, but ſometimes to ſeeure 
© men againſt committing of future milchiete , eſpecially if ir 
0 more concerned the publique. 1 finde but little or no uſe 
Up thereof barely as a puniſhment , nor would their aunceſtors {6 ' 
"bo puniſh their bondmen : Vinculis coercere rarum eſt. In caſe of 
na debt or dammage the reeovery thereof was in nature of elegir ; 
WE for the party wronged either had the offenders goods to him. 
Ws. delivered or the value in money upon ſale of the goods made 
&. by the Sheriffe; and if that ſatisfied not , then the moity of Ll.gdw, 
Ns. the lands was extended , and ſo by moities fo farre as was poſ- 
} ſible, ſalvo centenemento,and when all was gone the defendants 
© armes (which were accounted as the Nether-milſtone or ſtock 
| of maintenance) were laſt of all feiſed, and then the party was Ll Alured c.r. 
"| accounted undone; and caft upon the charity of his friends 
Z for his ſuſtinance: but the perſon of tke man was never im- 
| priſoned as a pledge for thedebt, no not in the Kings caſe ; for 
” Alfred impriſoned one of his Judges for impriſoning a man in” Miror cap.s. 
} that caſe. One puniſhment of death they had in cafes of crime, Scc-1. 
& and that was by hanging or ſtrangling; and where the crime 
cos was not ſo great , ſometimes enſued loſſe of member or mati- 
lation ; and in many ſuch caſes Excommunication pronoun - 
as ced indeed by the Clergy,but determined by the Law,which in, 
| the firſt conception was framed in the wombe of the legiſlative Concil. Brice . 
# power in Parliament, as may appeare in many. laws there 7252251 .365;, 
id made; nor was there in thoſe times any queſtion made of che 9. 
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th.” cogniſance thereof;ſo long as the Clergy and Laity had charity 


24,  cnough to joyn in all pablique Councels, | 
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CHAP. XL. | 
Of the penall laws amongſt the Saxen-, "Rk 


Aſſing the Courts and manner of proceedings till ſenteng}! 
Pc are now come to the particular Laws that direfed the 
ſentence, and firit of thoſe that concerned criminall offenca,Þ 
During the Saxons time the Common-wealth was in its ni-k | 
nority , the government tender, the|Laws green and ſubje& yk 
bend according to theblaſt of time and occation,and accordinÞ 
to the ditferent diſpoſitions of governours,ages,and people 
For though the Saxons were in name our firſt matter , yer nt}. 
they onely 3 but they having once made the breach open, ail r 
entered this Iiland it became a common ſewer 'to the exc 1 
ſcency of thoſe Eaverne peoples of the Angles,Danes, Almain « 

{ 
( 


and Goths; as their ſeverall Lawes left with us. in- power du 
not obſcurely informe us; and amongſ all the reſt the Got 
were not. the lealt concerned herein; for the Saxon King 
termining what people ſhall be holden Denifins in this Kin 
dome, faith that the Goths ought to be received and protec - 
in this Kingdome, as ſworn brethren, kinſmen,, and prop} 
Citizens of this Common-weale. Nor can any Nation upalſ 
earth ſhew ſo much of the ancient Gothique law as this I{lanl 
hath. Neverthelefſc in this mixture of people of ſeycrall Nh 
tions, there being a ſuitable mixture of Laws, as the power0 
any one of theſe peoples changed, ſo likewiſe did their Law} 
change in power; and Jong it was ere a right temper of one” 
unitorme law could be ſerled, yet in the interim theſe ſhort 
remembrances left unconſumed by time, I have ſubjoyned,ha* 
it may appeare their notions were excellent, though ſomewit 
inconitant in their praftice. TOO T | 
Thoſe times were darke, and yet ſo farre as any light 4 
peared the people were to be honoured for their reſolution 
thedefence thereof. For there was few of the Commandement; 


of the two Tables which they did not affert by Laws by oor 
| race, 


| made, therhird and tenth excepted ; whith latter comm ands 
* the inward man onely, and whereof God hath the ſole cogni- 
” ſance. 
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True it is that the firſt Commandement containeth 


> much. of the ſame nature 3 yet ſomewhat is viltbſe ,/ and that 
> they bound; for whereas in thoſe timesthe Divell had ſuch: 


power 'as he did prevaile with ſome, and thoſe it may be not 


E afew, to renounce God,and deliver thenelves wholly to his 
E owne will ; they puniſked this crime with baniſtment as un- 
| worthy of their {ociery that would communicate with Divels, 
b& yet if thedelinquent had done any miſchieſe whereby death 


tk enſued , the parties puniſhment was death ; yet might all be 


ml maintenance of the manner; as their forefathers liked not the 
a uſe of Images or piftares for adoration, neither did they : and 
in although the clergy in other matters led them nach , yer in 

& this they were alone for a long time; for although the Roman 
& Church had theulſe of Images above three hundred yeeres he- 


© diſcharged by ranſome, and good ſecurity for good behaviour 
* fortimeto come. 


| For their worſhip of God they were no lefſe zealous in 


<> fore A#ſtins comming, yet conld not that cuſtome faſtenupon 


& the Saxons for the ſpace of above 'one hundred yeeres after 
WE Axſtins comming, notwithſtanding the endeavours of Chark- 
= maine and Pope Conſtantine by his baſtard decree begotten 

; upon the dream of the Biſhop of Worceſter that ſaw the Virgin 


Maries pitare brought him in his ſleep by her ſclfe, and with 
acommand from her that it ſhould be ſetup in the Church 


{ and worthipped: I fay it could not faſten any conſtant pra- 
"= ile of doll worſhip, nor ever wreſt aLaw from the Witta- 
one” genmt to countenance the ſame ; but rather on the contrary 


they ſtill preſerved the memoriall of the ſecond Commande- 
ment in the Decalogue even then when as the Ronianiits had 
expunged the ſame out of the number; and they inforced the 
lame by a law of their own making, ſo far as their Clergy, or 
reverence they bare to Rome would allow. 

It hath been formerly obſerved that the 


nore of the vice of prophane ſivearing and cy 
(if it were in uſe, 


Saxons tooke no 


| | rling;which crime 
as it cannot. be otherwiſe conceited bur it 
P 


was) 


The fg: -- 
Commande-' 
ment. 


Witchery. 


L\. Sax+ capt 6. 


+ 


The ſecond 
(ommande= 


ment. 


Concil. Brit. 
218, 


Concil. Brit. 


324 : 
Ll. Canut..c. 5 
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Cenz.L1,cap-4+. 
de leges 

The fourth 
Commande- 
ment. 


Tacitus. 


Concil. Brit, 
445,446. 


Tbid. 268 177, 
4045 18,546, 


The fifth 
Commands 
ment. 


Treaſon. 


"Tacitus. 


was) as the times then were muſt lie upon the Clergymeny. 
count for their negle& of teaching the poynt , or upon jt 
generall ignorance of thoſe times,which underſtood nay 
Commandement., nor the Scriptare. For we finde na Cay 
againſt it, nor fcarce any dorine concerning it , but ons. 
in caſe of falſe ſwearing, till Anſelm time. True itizhy; 
Chryſoſtamee ſeemeth zealons again(t all ſwearing ;, but that 
his | , which for ought appeareth died 
him. And A»ſe/me'contending againſt ſwearing by the « 
tures, and idle ſwearing, renders his grounds in fuch 
as it: may be well conceived that! be underſtoad: not 
maine. | L 
L am therather induced to conceive charitably of thoſetiy 
in regard of their exceeding zeale ror the honour ofthelaj- 
day; which ſheweth, tha ſo farre as- their knowledge wai// 
maintaine ther. they had zeake ta make it, into adtion. Th 
began this day doubtlelle as-other daies, according to. they. 
ſtome of their forefathers in Garmeanry, Nove ducere diem wid; 
And becaufe they would not allow their fecular affairat” 
trench tao nigh that daics devotion, they made the Lordsd 
to begin upon Saturday atthree ofthe clocke in the afternoa.” 
and to. continue till Munday morning. No paſtime, non 
their beloved ſport of hunting, was: allowed during all if. 
time : norno. works were to be done, but ſuch as concem* 
the worſhip of Ged; aud.thoſe laws they bound with penal 
of fine, it the delinquent were a. freeman ; ifhe were abc 
ſervant, he was to be whipped : Nor-were thefe the Law: 
one King,or age onely, but of the whole currant of the San 
government , and may,although darke times they were, &- 
put us in theſe daies of light to the bluſh,to enter into coup 
with them for their devotion. - 
; ug worn me men the Saxons feemed yet " 
ri&, and being a people of a publique ſpirit, they prefer 
the good of their Cmrty —_ ; comming ran | 
"= it, or negle& thereof in time of danger to bearrimed. 
the greatelt, concernment, aud to be puniſhed: in the hight . 
degree.Prodizoreses transfug as arborihus. ſuſpendunt.Other Titt 
ſon then this,no not againit Kings, did they then acknowle# 
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* any; and therefore the form of -the Indi&nient for contriving | 

| .chedeath oftheirKing concluded only Fe/onice,as may appeare Miror cap. 2+ 
| :n chat form of an inditment for an offence of that nature 
” :ncended andplotted againlt Edmond the Saxon King : whenas 
© forthe plotting againit aliance, though of common and infe- 


Secs I Fo 


4” riournature , the Indittment concluded felonice & proditorje. Miror Cap.2. 


P d perſonal : in treachery againit the King it was onely lofle 

4 of life, and of theperſonall eſtate. And therefore it may ſeem 
| that Majetty had not yet arrived at.its full growth; or elle that 1, 1, 
" thegreateſt meaſure thereof reſted in che body {:ill, 


» And whereas the penalty in cale of treachery again{ttheCoun- SCC\TZo 


try was death , and forteicure of the whole cfiate , both reall |, diced 


Concil. Mn « 


If in any ching the Saxons were indulgent, it was in matters The ſixth .+ 


; of blood; for they were a warlike people , andlooked upon Commanie- . 


* it as under the regiment of valour; and therefore jt was pu» 772t- 
q niſhed onely with hae, according to the old rule, Liatu: -bamity AMan- 


| cidium certo armentorum Of frecorum nuwero. So as even in Gere /ſaughter. 
1 many they had learned the trick to ſet a price upon that crime 3 Tacitus, 

® and thisthey afterward called anbotts were wirgida wita 

& and laſhlight : and which was worſe, they countenanced that 


#2 which in after ages was. called deadly feude; andildainder co» _ 
Z lour of puniſhing murderwith revenge, they added blood to mne, «5 
+ blood. But as times grew more tame,and inclining to civility 


{0:17;18. 


= or Religion, the cry of blood was more hideous; and this 
i urged on the Law of appeales, and fo private revenge became 
 & under the power of the Law : which puniſhed death wich 


'& death, favouring of ſuch a King as Alfred was who firſt taught ao cap.F+ 


. © theScriptures to ſpeake in the diale&of our ownLaws: like 11 awe Sax 


med. 
ght 


leds 


Fl 


- whichlaſt they called Abere murther, or murtherby foreplot G1, 


bi bY the Rabrick amongſt the Canons 9 bringing therewich both pratace:Larb- 
* firength and beauty ; yet they had degrees of bloodſbed, and - | 


-made adifference in the puniſhment; for ſame ſprung from 
ſudden paſlion, but other was forethought and purpoſed; 


| y ; | * Mar. to | 
or treachery ; and this was made. nulls precio emendabile; and TL LOTS. 


; yettowards the times of the Danes devotion grew of ſo high cap. 93+ 


a dye that a SanQuary could reprefent. any blood{hed more 
allowable, if not acceptable 5 undtpthe golden colour of re- 
compence made to the King, the 2" of the party{lain , and 

"©. 4 the 
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the parties friends; for the loſſe of a ſabje&; a tenant; and; þ 
friend, according to that of their forefathers; recepitque (4. 
Tacitus: tis faltionem univerſa Domus. It would be too tedious to reciy | 
all the particular Laws, with their changes, and thereforethy | 
ſhall be left to the view in the ſeverall Laws of Alfred, Edmint | 
Canutus and Edward, the Saxon Kings. ' Yet'one cuftome fir} þ 

Engliſbire. begun by the Danes, I cannot omic: That if a man were found 
Stamf-lib.z. flain, whoſe parents or friends were unknown,” by comma 
cap.10. imtendment he was to be preſumed to be a Dane, and thenifÞ 

pkg cap thedelinquent were not taken, nor fled to SanQuary, :ny 

I" — Thee he'is, the whole wy i ings” ay 

;  EClcape; butit the {hin was known to be of Engliſh 

wa jy GG; it was otheelle This caſtome laſted long after h ; 
Normans time, the Dane being onely changed into the Norſf 
Breach of man,and was called Engliſhive. Batteries,maimes, imprifonſÞ 
peace, -  ments,and other breaches of peace were punifhedby'fine,whid| 
Batteriee, hey called Fightwitt, Grithbrece or Frithbreck; and the delin 
Adaime;, quent ordinarily put in ſureties for the pact for future tine;Þ 
Impriſon- The fine was increaſed by the number of delinquents joyniyſ 
EE in the fa&; for if ſeven joyned;it was ariot, andthe fine wa 
Alured, przf, then called Flothbote. If the number were fivetimes ſo many 

Lun. 19, . viz. thirtyand five, then itwas a rebellion-or warre. Secondh, 
_ _ thefine was increaſed by the time orſeaſon of the faft, as in 
Lent, or while the Army was in the field ; becauſe, in the firif 
caſe,the holy time was prophaned ; in the ſecond,the County 
. was more endangered when the ſtrength was abroad, and th 
. Army mightihe diſcouragedat the news of the diſturbance af 
home. And therefore the Saxons puniſhed this with death, 
MH. Edw. cr, fine ſutable. Thirdly, the finewas the greater in caſe of tif 
: .C.3H, X . 1 
Ll;Sax. cap-36. Excellency of the place, where it was holy ground, ar int 
Ll.lnz cap.5s. preſence-of great perſons, ſuch as the King or Biſhop. : 
The ſeventh Adultery amongſtthe o1d Gernians was holden a crime df 
Commande= a high nature ; the penalty of the woman that committed that 
ment. crime was death. I tinde not what became of the man ; in latter. 
Baronus Anal. times of the Saxons it grew lefle penall , and more common | 
745-num-5y By Alfreds Law it was finable; and the tine called Legierwit. by | 
Cons Brit C7115 the man was finedior baniſhed, the woman to loſe her | 
th. Canat.50, noſe, cares, and her portion. Inceſt was more penall totls| 
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man then; Adultery, and yet- it. touched 'not his. lite. . ,; . . 
' Robbery among{t theLacedemonians was accounted, but a 
trick of youths the Athenians thoughts were mare ſevere. The 
Germans likewiſe differed in their cenſures concerning it ; the. 
Saxons puniſh-it with death , but the Angles with-fine one]y; 
yet Ina the King made it mortall , and-{ anus followed hin 
therein : And Edward*the Confeflor limited that puniſhment 


to thefts of twelve pence in value, or above,burning of woods 


was fineable by Inaes law : but Burglary was felony. In King 
Edmunds rc ener the Danes made it finable ; poſſibly be- 
ing guilty in their own confciences of their own propenſity 
to rapine and plunderings. -Fhis priviledge of thedwelling 
houſe was anciently called Hzwfoca,or Hamſoken, or 66 ya 7 
Treſpaſſes committed upon ground were al] comprehended 
under the general name of Ederbrece, or hedge-breaking ; and 
the penalty was not onely thedammage to the party, but alſo 
fine to the King upon attivn , which in' theſe daies paſſerh 
under the name of ware clauſur fregit,according to the words: 
of the Writ. The dammages:were more or lefle aceording to 
the time or ſeaſon when ie. was done; for if when the Army 
wasgabroad,the dammagpes were doubled;and in like manner, it 
dane inLent time. If the treſpafſe was done by a beaſt, the 
owner mult pay the dammages : But if it were occaſioned; 
through the complainants default ( as through his gap) no 
danmages were paid. The conſtant fine to the King in all 
fuch treſpaſſes was by Aifreds law ſet artive ſhillings. Other 
ations-alſo were then uſed as touching dammage done to- 
oods and: ations upore the caſe ;. for in Alfreds time the 
Plantiff recovered not onely dammages for treſpaſſes-done to- 
poſſzihons and goods, but alſocoſts for injuries in point of 
ft: undall and defamation, in caſe the complainant ſpecially 
declareth that he is thereby diſabled or indammaged in his pre- 
ferment.and maketh proote of the ſarue ſtitable unto the forms 
of our pleadings at this day, which conclude with-per quod ec. 
or & deterivratus eſt ec. 
The Saxons were utter enemies to perjury : they puniſhed 
2 with eternall diſcredit of teſtimony ; b and: ſometimes with 
baniſhment , or with grievous fines to the King, and mulfts 
ro. 
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Li, Saxeq8. | 
reg. 19. 
Theeighth 
Commande= 
ment. | 
Lind Ll. Ang. 
& S 3Xs 
Ll-Sax.4. reg.3 
Miror 262: 
Burning of 
woods 
Burglary. 
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Ll.Inz 5s, 
Ibid. £40. 
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Miror p.301. 
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art-53e | 


Ll.Edw.c- I 8s: 


to the Judge. For that ditterence1 tinde obſerved in tholedaig | 
berween fines and mula , albeic the more ancient timesyſeq | 
them for one and the fame; for ſo the Hiſtorian , pars mull, | 
Regi. 1n all theſe matters where any intereſt was veſted in thy | 
Crawn the King had the prerogative of pardon ; yet alwaia | 
the recompenceto the party was ſaved ; beſides the ſecurity of |. 


the good behaviour for time to come, as the cale required, 


'0 F the Lawes of property, of Eands and go0ds and their | 


Miror Cap. 5» 
Sec 1, 


Inheritance. 


| —_ 


CHAP. XLI. - 


manner of conveyance. 


7" Hus paſſing overſome tops of Saxon penall Laws, beſide 
the general rule or law. of eye for eye,tooth for tooch,%e. 

it now remains as lightly to glance at a. few generals concer# 
ning the ſetling and property of poſſeſſions in point of ride; 


Concerning which , although ic be true that the con 


aeroun | 
of this part of the Iſle were 4 body aggregate af nity dlakdow L 
or peoples; and ſodivers cuſtomes muſt neceſſarily ſettle by 


common intendment in ſeyerall prong coonting as they. 


their habitation : yet the generall cuſtom of the Germans, a | 
touching diſcent of inheritance was to the eldeft ſfonne ; For 
Tacizus ſpeaking of the German Cavaly,faith , that the hork & 
of the party dead went not to the'eldelt ſonne #t ceters, but | 


to the molt valiant man amongſt them of that linage; which 


words zt ceters doe- plainly intimate, that other matters of | 
profit paſſed to the e{deſt fonne in point of deſcent ; Nor can. 
I conceive how men ſhould be induced to conceit that the * 
cuſtome of Gavelkind was the ancient generall cuſtome of the | 
Germans. Its true the words of the ſame Hiſtorian have miſs | 
led ſome ; the words are, Heredes tamen & ſucceſſores cuiguue Lis | 
teri; theſe taken colle&ively 1 grant may import ſomewhat | 
tending that way ; but they may as properly be taken di | 
_ jun&tively, that the children inherite by courſe; and if none | 

ſuch were,then the brothers; if they failed,then theunkles, And | 
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ies not onely evident that in the publique ſucceſſion- to the 
Crown they had an eye this way z but in the deſcent of private 
and particular eſtates, asby many inſtances out of thoſe old 
Hiſtories may appeare and had any other cultome been 

rall, Alfreds rale by Moſes Law had never ſucceeded; nor 


conld that other cuſtome hold out plas the conſtant delire : 
of the Saxons to {p01 their families in greatnefle and * 


tonour : all which beſides the expreſſe laws ſet forth in the 


Codes, are in my conceit ſufficient to induce an hiſtoricall * 


faith that the generall courſe of deſcent was to the eldeſt fons, 
and not to all joyntly. Nevertheleffe out of this eſtate of im- 
heritance divers particular eſtates were created , as well by 


common caſtome, as by the efpeciall a& of the owner of ſuch 


eſtate, Such of them as were wrought by cuitome was occa- 
fioned from marriage , whereby if the man was ſetled of ſuch 
eſtate as formerly hath been recited,and died; his wife ſurvi- 

ving, byanctent cuſtome ſhe had her dower or third part of 

fiich eſtate of inheritance, This cuſtome though ancient, yet - 
was not originally from the Germans, but from the Latines, 
who uſed to give dower with the man, and receive portion 
with the woman. But the Germans learned from the Greeks 


Dewer: 


Plutevit.Solon.- 
Apotheg. - 


otherwiſe; for the Laws both of Solon and Lycurgus forbad the 7, con. 


latter, lelt marriages ſhould be made for rewards and not 
grounded upon affection ; which, as they conceived,would be 
a'means to maintainethe ſtrength of mankind in generation. 
And therefore Tacitus noteth thisby way of Antitheſis Dotem - 
2972 1007 arito - #xori maritus offert. The dower that was : 
given in the firſt times was-goods:; and theſe were utenliles:for 
warre. And the wife many times: returned £0 the man tokens of 
her love in the fame kind ; and not as gapes of future mainte- 
nance, unlefſe we ſhall account warre their proper calling - 
from whence their livelihood iffued.' Succeeding times grow- - 
Ing more calme changed the cuſtome: of aging but trading, 
and taught them to preferre the itock gotten by commerce, 
before that of warre, and ſo the dow:r was changed. This - 
courſe continned all the Saxons time, for ought 1 can finde; 


for not much aboye threeſcore yeeres before the conquelt it xr.5.x.1amy; 
was by a publique law confirmed , that the Bridegroome be- Em. fo.76. 


for: 
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L\ Sxx- Lun. 
fo-14. 


Li.lnz cap.58 


Ll. Edm-Lam" 


CaP17, 


Ll.Six. 50. 
Reg.22» 


| ſhould behis wifes, and theſe wereever afterward holdenhy | 


fore marriage ſhould ſet” torth that portion of goods tha : 


own proper goods. But if no ſuch provilion was madety,| 
fore marriage,then the law or cuſtome gave the wite halfe hg} 
husbands goods, it ſhe outlived him; and if there were chil.* 
dren,then the whole eſtate in goods,to p ovide for her ſt} 
and them, untill ſhe tooke a ſecond hus 


= 


and; but if thehitf 
band ſuffered death-as a malefaRKor, the wife was to havehy | 
one third part. 1 tinde no footſteps of Dower in Lands until} 
the Normans time ; who were alſo as well owners of the wig} 
perſonall eſtate, as of their perſons; and before which tine} 
the Saxon wives in divers regards were more abſolute ani} 
independant : I ſay not more happy, becauſe they were neg 4 
one with their husbands 3 nor were they ever under theLa| 
of free pledge, as wives; nor was the husband his wifes pledgp 
as he was her husband; although as a maſter he was free pledg}} 
for his ſervants : for the Law was, that in caſe the husband a 
ried his wife away into another Lordſhip, as he mult gin 
pledges that his wife ſhall have no wrong , ſo ſhe mult ginff 
pledge by her friends that ſhe (hall do no wrongzand the palkip” 
therefore as an appurtenant to her husband, then in unicy wit 
him and her eſtate or portion was rather appurtenant to he 
then him : for if the failed in her good carriageto her hasbandſÞ 
{he was to make amends out of her own eſtate to her husbang# 
and if her eſtate ſifficed not, then her pledges were to ſatief 
the husband. Neverthelefſe what failed in the relation of th} 
woman tothe man, was ſupplied in the reJation of the mai 
to the woman; for beſides the reſpe& the men bare to the wo# 
men, as their wives, they honoured them as German wona,F 
that admired valour inall , Idolized it in their husbands, and} 
{ſhared in it themſelves; and upon occaſion merited thery} 
not onely to be companions in honour, but triumphers aboxt! 
inen, ye their Commanders and governours : Nor wasth, 
the originall crick-of the rude and uncompt Germans or Bar 
barous Britons, but of the wiſe Greeks ; and received as my 
be ſippoſed from the Lacedemonians, upon as good ground, 
as the wile of Leonidas the Lacedemonian King rendred, who! 
being asked why the Lacedemonian women ruled _ oy 
an 
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bands : es true, faid ſhe, for we onely know how to obey our (urteſie of 
husbands. A ſecond particular eſtate, which the Law derived England. 


out of the inheritance, was advancement to the husband ; for 
the Saxons were not ſo ſtupid as to refuce favour profer- 
red: and therefore they made a law of Counter-tenure to that 
of Dower: which we commonly call tenure by the curteſie 
of England; which was but a perquilite of the wives eſtate 
given to the husband, in caſe he over lived his wite, and had 
iſſue by her born alive: The name was probably given by the 
Normans, who as it ſcemeth had no ſuch cuſtome; and there- 
fore they gave it the name fromthe Englith ( albeir fince that 
time Scotland hath alſo allowed it amongſt them ) who 


might probably bring it into this Kingdome or Country 


amonglt the mingled people; for this cuſtome or law is found 
amongſt the ancient Almain Iaws : differing onely from the 
law this day in the evidence of theticle, which now ariſeth 
upon the birth of .the child heard to cry ; when as in thoſe 
daies the title veſted not unleffe the child opened his eyes. xt 
poſſit videre culmen domus ,& quatuor parietes, which touchethnot 
onely the opening of the eye,but alſo the rowling of it about. 

Eſtates that were derived out of the eſtate of an inheritance 
by the a& of the party, either were ſuch as concerned the 
whole inheritance, or part thereof, That which concerned 
the whole inheritance, was nothing but a parcelling of it out 
according to the will of the giver; and this was afterwards 
called eſtate Taile , which paſſed alſo amongſt ſome places by 


Ll.Alm-tit. 92. 
Lindenbr.cod, - 


Eſtate taile. 


way of caſtome , as amonglt the Angles it was a law that the Ll.Ang.tit.6, 


inheritance ſhould pafle unto the iſſue males on the fathers (ide, 
untill the fifth generation,before any title could accrew to the 
iſſue female; and then according to their Proverbe , it went 
from the Lance to the Spindle. But the Danes poſlibly might 
prevent this in the continuance thereof; for they brought 
along with them that which was formerly the Saxon cuſtome, 
which carried the inheritance unto the daughters, upon the 
failing of the iſſue male: as in the example of Cenedriths 
daughter to Cenulfus amongſt multitudes of others may ap- 


Lindenbr, 


Li-Sax, tir.7, 
ibid. 

Concil. Brit. 
333» 


peare. But where Lands were conveyed by writing ora& of LI,Aly-: 
rhe party, it wasa maxime that the will of the conveyor ſhould Sax.c.7, 
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be ſtrictly obſerved : nor could evcr any one that came jn 
yertue of ſich writing ever alien the Land to croile the yy 
rant of the originall conveyance. The entailing of eſtay. 
therefore was very ancient, although by corrupt caſtome}/ 
was deluded,as the Lord Dier in his argument of the L. Derky, 
caſe obſerverh. | | 4 

Another cuſtome of inheritance was catcht I know nothqy# 
ics called Burrough Engliſh, and by that name may ſeen 1 
be brought in by ſome Cynicall odde Angle that meant 1g: 
crofſe. the world , and yet in a way not contrary to all rea} 
for where-nature affords leaſt helpe, the wiſdome of men hall 
uſcd tobe moſt carefull of ſapply; and thus the youngeſt 
came preferred before the elder in the courle of deſcent of yt 
heritance according to this cuſtome. There is no further ny# 
nument of the antiquity hereof that I have met with,thens 
name it fe]fe, which importeth that ic ſprang up whiles as 
the name of Angles and Saxons held in cogniſance: a 
might ariſe firſt from the grant of the Lords to their Tenan# 
and ſo by continuance become uſuall; and by this means 
might ariſe the cuſtome of Copyholds of this nature fo fl 
quent, eſpecially in thoſe Eaſtern parts of this Iſland whereth 


Angles ſetled, and from whom that part had the name of ti 


Eaſt Angles. | : 
Another cuſtome of deſcent remaineth , and that is tot 
children colleQively, and its called Gavell kind , or Gave 


kind : and by the very name ſeemeth at the firſt to ariſe rathÞ- 


from the donation of the parent or other anceſtor, contra 
to common cuſtome,then by common Law : otherwiſe no nal 
had been of an eſpeciall name. In the original! it ſcemsiÞ 
equally concerned all both ſonnes and daughters,as parcenes} 
and for want of ſuch, the brothers and fifters. It ſeemethto!. 
be firſt the Law of the Goths or Jutes ;/ for it remaineth inuſ! 

in theſe parts of the Eaſterne Countries. But in later tims: 

this eſtate was alſo tailed, or cut out ſometimes to the ſonns'. 
and danghters ſeverally ; that is, the ſonnes or brothers t: 

have two parts,and the daughters or fiſters one part ; oths. 
times to all theſonnes, and for want of ſuch;to all the dangh-| 
ters : and thus theſe courles of eſtates pafſed-over Seas to thi! 


% Souther 


" , ; q & | * =Y 


” Cher parts of this I{land where that people mok ſetled 

- Es feeatn : the firſt from the Athenians that loved the 

* Natelineſſe of their families,the other from the Lacedemonians 

who deſired rather the continuance of their familes then their x,mius.Gree. 
oreatnelle. : 

The manner of conveying of eſtates between party and Conveyances 
| was either by aft of the party executed in his life time, 27 writing. 
” oratterhisdeath : ſich as were executed in the lifetime of the 
” owner, and were ſuch as for the moſt part were in matters of 
ab great moment , were eſtates paſſing by deed of conveyance in 
i writing : and for this way the Saxons were beholding to the 
EF Latines,who taught them that courſe, both for form and lan. 6 
© ouage; and Alfedinforced itby a particular law, viz. that all ***' ©2P437e 
© ſuchas hold Lands by deed in writing ſhould hold themaccor- 

F ding to the intent thereof, and not alien the ſame contrary 
” thereunto, the intent thereof being proved by witneffes. The 
F nature of the conveyances in theſe ancient times may appear by 
'F a deedofthe Kings of this Ifland about 400 yeeres before the 
© Conqueſt, whereby he granted foure plough lands in the Tile of 
| Tenet unto anAbbefſezwherin inſtead of that which'we now call Habendum, 
| the babendum,the words are contulimus poſſidendiunr, ec. & after 
-.Þ thatfolloweth the uſes of the deed, 2x0 »ſu? ec. ahd then con- Uſe. 
'Þ cludes with a warranty”, in theſe words , tu vers ſuccefſoreſque ,, 
© tri defendant in perpetunn nunquam me heredeſque meos contra make a 
= hanc chartulam aliquandoeſſe venturos : the effeQ of which Jaft 
| clauſe may appeareby the Law of theſale of goods , which in 
thoſe times was that if the fale of goods warranted did not L-Inz.c.74- 
"E hold,theloiſe ſhould light upon theſeller,” The deeds were F597 © 24 
uſually ſubſcribed with the name of him thatmade the con- __y 


ah. vejance , or paſſe the-eſtate;z and if he could not write his vigws. 
wi ' name (as it befell often) then the Deed was undet ſigned with 
" his marke : for W/:itþ&ed4 King'of Kenrufed: thei figne of the 
hand Croſſein ſubſcribing his grants pro 29wwuntie literarium. They 
i" uſcdalfointhoſe dates to feale their Deeds: for ſo much-the Sealed. 
of conchution of -King:1ns's Charter' to-the Abby of Glaftenbury 47" 258 ir, 
> I N 


Tel importath, in words to thisetfedd in Engliſh : T Tnar the King *'? 
ol | die confurnntbes grant and liberty; by ſabſeripizon'of my own hand, 
bY and. anderthe frale: of the: holy Crofſe.: ' True it” is Howlfys tels 
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Laſt will. 


us that ſeals to Deeds were of Norman originall; 1 believe hy ; 
intent is concerning ſeals of Wax anexed or affixed unto deedyþ 
Laſtly,in thoſe daics alſo they uſed to atteſt their Deeds by ſub} 
ſcribing the names of ſuch as were preſent;who being of greats | 
or meaner .ranke,rendred the credit of the Deed accordingh# 
more orleſſe valuable : and upon this ground did the acknow-þ 
ledging or proving of Deeds fore the King, Biſhop, Count, 
or Hundred, firſt ariſe. Wet 3 
That was the Roman faſhion ; but the more ancient Ger 
man way of conveyance was by livery and ſeifin, as moſt ſute- 
able to their ignorance, who had learning in as ſleight account 
as the Lacedemonians had, and cared for no more then woul( 
ſerve the turn of natarall neceſſity. A property they had batt 
in Lands and goods; and where that reſteth,no man can den 
them the naturall way of giving and receiving by deliver, 
And therefore though matters of ordinary uſe ſeldome con 
into the obſervation of ſtory, and this petty ceremony migh 
very well paſſe ſzb ſilentio; yet we are not altogether ſefe &Þ 
ſtitute of the footſteps thereof in antiquity. For Ztbbald th} 
Mercian King above clo hundred yeeres agoe gave the Mo 
naſtry of Cutbam , with all the Lands thereto appertainingto# 
Chriltchurch . in Canterbxry, and for the confirmation there 
commanded a clod of earth with all the Writings to be laid 
upon the Altar. Another Monument hereof more ancienthyſ 
the ſpace of above 100 yeers we finde in that grant of With 
red King of Kent, of foure plough lands in the Ile of Tek 
the latter part whereof this clauſe concludes thus: Ad cuju 
cumulum affirmations cefpitem bujus ſupradifte terre ſuper ſar 
Hum altare poſui. "+1... 
But every man had not liberty to execute the law of his in-} 
heritance in his life time; for ſome were ſurpriſed with ſudden} 
occaſions, and unexpeRted iſſues and ends ; and in ſuch cafe? 
they did what they could to declare their intents by laſt will, 
which by common intendment being in writing hath oc! 
fioned ſome to thinke that the Saxons in their originall had\. 
no uſe thereof, being as they conceived ſo illiterate as not h#| 
ving the uſe of writing ; but the Charafter remaining to this | 
day evinceth the contrary ; nor can' thoſe words of Tori, | 
« Fo f 
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his ef nubumeſt teftimentum in any rationall way be expounded in 
&Þ this ſence if we conſider the context , which runneth thus: 
ub Heredes & ſucceſſores cuique liberi, &+ nullum eſt teſtamentum. 
tr} Which in my opinion ſounds in this ſence : The heires and 
hÞ ſucceſſors to every one are his children, and there is no teſta- 
mwþ mentary power to diſherit or alter the courſe of deſcent, which 
ty, by cuſtome or law is ſetled. Otherwiſe to deny them the uſe 
| of all teſtamentary power,was a matter quite abhorring che 
er wnſtome of all the Grecians , from whom they learned all that 
t-E they had. Nevertheleſſe the Saxons had not been long acquain- yy weam. 
int ted with the Romaniſts, but they had gotten that trick of an. 857, 
ad - theirs alſo of diſheriting by laſt will, as by the teſtament of Malmsb.geſt. 
' F#ijbelwolfe and others of the like nature, in Hiſtories may Reg- 1,2. 63+ 
appeare. _*-* 
| The conveyances oem mentioned concerned Lands Gooa. 
and goods; but if no ſuch diſpoſall of goods were, the ancient 
German cuſtome carried them after the death of the anceſtor 
promiſcuouſly, or rather in common to all the children ; but 
in ſacceeding times the one halfe by the law of Edmond paſſed 
to the reli of the party deceaſed , by force of contraRt rather 
then courſe of deſcent. After him Edward the Confeffor re- 
colle&ing the Laws declared that in caſe any one died inteſtate 
the children ſhould equally divide the'goods, which I take to 
be underſtood with a ſalvo of the wifes dower or portion: As 
yet therefore the ordinaries had nothing to doe with admini- 
ftration ; for goods paſſed by defcent as well as Lands; and 
npon this cultome the Writ de rationabili parte bonorum was 
grounded at the common law , as well for the children as the 
| wifespart, according as by the body of the Writ may ap- x.N. Br.122. 
inf pare. | 
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Uch like as hath been ſhewed was the courſe of governmayl 

9; thoſe darker times; nor did the fundamentals alter eitha 

by the diverſity and mixture of people of ſeverall Nations i 

the firſt entrance , nor from the Danes or Normans in ther 

ſarvenue; not onely becauſe in their original they all br 

thed one ayre of the laws and government of Greece , but alk 

they were no other then common diQates of nature refined © 

wile men , which challenge a kind of awein the ſence of wk 

moſt barbarqus. I had almoſt forgot one cixcumſtance,whid 

tended much to the honour of all the reſt,that is their ſbeeg 

execution of juſtice z for they admitted no delaies till upaſ 

experience they found that by ſtaying a little longer they ku 

done the ſooner : and. this brought forth particular timesdf 

Miror cap. 44 exemption , as that of infancy and child-bearing , in caſed 

Secel9, anſwer to criminail accuſations. But more eſpecially in ca 

VISIT regard of hbolineſſe of the time : as that of the Lords da 

Ce we cP-1% Saints daies, Falts,Ember daies ; for even thoſe daies were ha 
oncil, Brit, } C | 

518, in much honour. Nor onely daies, but ſeaſons : as from Ad 

vent to the Otavesof Epiphany.3 from Septuagefima till 

teen daies after Eaſter,or (as by the Laws of the Confeſfor )lf 

cight daies after Eaſter; and from Aſcention to the eighthdgiſ 

after Pentecoſt ; and though as Kings and times did ha | 

theſe ſeaſons might be diverſly cut out ;. as the Laws of Af 

thelftan, Atheldred, Edgar,Canutus , and Edward,doe mani} 

feſt ; yet all agreed in the ſeaſon of the yeere, and that ſome}, 

were more fit for holy obſervation then others. And thus by 

the devotion of Princes, and power of the Clergy,the four | 

Terms of the yeere were cut out for courſe of law in the Kings | 

Court, the reſt of the yeere being left vacant for the exerciſe | 

and maintenance of Husbandry , and particularcallings and | 

imployments, ſaving that even in thoſe times the Courts of | 

the County and Hundred held their ancient and conſtant | 


courle, 
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| courſe, Laſtof all, and as a binding law unto all, it was pro» 
” yided that falſe Judges ſhould give ſatisfation to the party 
' wronged by them, and (as the caſe required ) to forfeit the re- 
{due to the King ; to be diſabled for ever for place of judica- 


' ture, and their lives left to the Kings mercy. 


CHAP. XLIII. 


An Epilogue to the Saxon government. 


Nd thus farre of the joynts of Saxon government in 
their perſons, precinAs, courts, cauſes, and Jaws, where- 
| in as the diſtance will permit, and according to my 
| capacity I have endeavoured to refreſh the Image of the Saxon 
| Common-weale; the more curious lineaments being now dif 
| figured by time 3, afarre off it ſeems a Monarchy,but in ap» 
| proach diſcovers more of a Democracy ; and if the temper of 
+ abody may appeare by the prevailing humour mens X 


lk that government did ſtill appeare more prevalent in all affaults 


both of time and change. The firſt great change it felt was 


MF from the Danes that ſtormed them , and ſhewed therein much 


| of the wrath both of God and man. And yet it trenched not 
ſs upon the fandamentall law of the = liberty. The 

| worſt effe& it had was upon the Church in the decay of 
the power of Religion. and worſhip of God. For after 


| much toile and loſe both of ſiveat and blood , the Danes 
{| (finding that liccle was to be gotten by blows but blows : and 


that the Clergy at the leaſt was the ſide-wind in the conrſe of 
all affaires ) laid aſide their Paganiſme, and joyned with the 
Clergy; and as their converts and pupils gained not onely 


their quiet reſidence, but the favour of the Clergy to make 


trial of the Throne, and therein ſerved the Clergy ſo well 
as they brought the people to a perfe&t Idolatry, with times, 
places, and perſons, and ſubjeRion of their eſtates ro Church 


tributes, And asat Tenis the Dane and Biſhop ſerved each 
other 


Miror Cap.qe 
ec-18, 


I12 | 


tr re ne nee er 
other with the fond C 
or Lord Biſho ountrey man, that —Þ — 
ned. Thus ke Ne ne uit wry Sor pat's Dayſ Uri 
the poore Church denn onnge Prelacy in its fi ry e deterny# W: 
hold left for recove hriſt clouded in dark (eff; glory , af; -_ 
freem an 3 which 4 pos onely by the Mhecry \? and litth ] — 
want of will or po e- Danes could neyer can, of the Saxg” 
Crown returned ah rhe E but of time and —_ > not fu 
one man, althou a axon line againe after = for thi 
have itz nor did - it was worn by three ; — age of 
remain nag 2 few : OTE of the Dani aq Fe woul( ; 
that the Dane Sin ſom . ranenÞ# 
To Gone agall -- wh then axe 11 which ſbew ratheſf} Þ* 
of greateſt ſtrength fa e Saxon Commonweale | ti 
together both for wnward even to the fo Pabry a buildins £1 
ners, wherein Taflice v and warre, That b ws ation , arch © 
thered, not by r 7 was the bond 5 rare | - law of Decay U 
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It was a b : 
5 a beautifull co 
part from the Cr mpoſure, m A 
: O > mutuall 
choice men , neon 6 cloune 5 the | pens in even 
being = birth of wr _ _ choiceſt re run bel | 
mutual] truſt Cem, and that of mer; 3 electig 
wh merit; thi 
forward to hes > made them as = b on bred love arl 
expeded by the rene wave of danger ; raed ones , Point 
commonly brougl © men, but honour and as other rew 
Laflly, ir _ as a return of a&s i admiration, whid 
made even by et egular frame, * apart 
+ which in the people aphex qu 
ed as lex |, 


and in the Ma 6 
giſtrare : | 
grounded Eg lex intelli . 0quen'lf 
EE wen er 
= ers from all po Spain _* became ograring l Bra q 
ing, alle f Opie 3 thei ike the Jews} 
other likeſ eehagtoue't and Yo honourable os thei 
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nb Irregular as God was pleaſed to reduce them by another 
| Robe bf 
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CHAP. XLIV. 


Of the Norman entrance. 


[ T was England become a goodly Farme; The Britons 


were the owners, the Saxons the occupants, having no 


| better title then a poſletſion upon a forcibleentry , with a con- 
| tinuands for the ſpace of foure hundred yeares, ſeldome quiet, 
- © either from the claime and diſturbances of the reſtleſſe Britons, 
k& or invading Danes, who not onely got footing in the Coun- 
a& try,bur ſetled in the Throne; and after gave over the ſame to 
} the uſe (as it proved )of another people ſprung from the wilde 
| flock of Norway , and thence tranſplanted into a milder Cli- 
| mate, yet ſcarcely civillized; that in one life the glory of Gods 


® bounty might ſhine forth to all the barbariſme of Europe in 


} naking a beautifull Church out of the refuſe of Nations. 
| Theſe were the Normans out of the continent of Frexce, that 
E in their firſt view appeared like the pillar of the cloud with 


tekrour of revenge upon the Daniſh pride, the Saxon cruelty, 
and Idolatry of both peoples; but after ſome diſtance ſhewed 


" © likethepillar of fire, c—_ Gods providence for the good 
"| of this Iſland, to beenjoye 


| by the ſucceeding generations. 
Nor was this done by revelation or viſion,but by over-ruling 


 theaſpiring mind of Duke V/illiam of Normandy to bea ſcourge 


unto Harold for his uſurpation, and unta the people for their 


# cauſcleſſe deſerting the royall ſtemme: yet becauſe the haygh- 

# tieſt ſpirit is. ſtill under fame and opinion, and cannot reſt 
| without pretence or colour of right and juſtice, the Duke 

| firſt armed himifclfe with titles, which were too many to make 
| onegoodclaime; and ſerved rather to bulie mens minds with 
| muſing,' whiles he catcheth the prey , then ſettle their judge- 
| ments in approving of his way. Firſt, he was coufin german 
| totheConfeſlor, and he childlefſe; and thus the Duke was 
{ nigh, though there were nignrt then he; but the worſt point 


in 
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in the caſe was. that the Duke was a baſtard, and ſo by gf 

Saxon law without the line; nor was there other ſalve thewyſt | 

but the Norman caſtome , that made no difference; ſo as & 

Duke had a colour to frame a title, though England had uh 

Law to allow it; and this was the beſt flower of his Garlan# 
when he meant to ſolace himſelfe with the Engliſh, as ml 

appeare by what his ſonne Hewry rhe firſt ſets forth to tj 

world in his charter whereby he advanced the Abby of Bi 

into the depree of a Biſhoprick,and wherein amongſt his othiÞ 
fy titles he cals himſelfe ſonne of Filiam the great, ©xi Edngiff 
on Regi ſuceeffit in regnum jure bereditario. - 
But if that came ſhort,he had the bequeſt of the Confehjp 
who had deſigned the Duke to be his ſucceſſor 5 and this wif 
: confirmed by the conſent of the Nobility , and principalh 
MIS T* Harold hitnſelfe, and in aſſurance thereof promiſed his hl 
Eccleſgs, tothe Duke in marriage. This countenanced a doubletiif 
| one by legacy , the other by ele&ion , and might be ſufficaſſ 
' if not to make the Dukes title juſt ; yer Harold's the more wif 

- juſt, and to ground that quarrel! that in the concluſion 


the Dukes way open to the Crown : And for the better vanif 
the Duke would not be his own judge, he referres his Titht 
be diſcuſſed at the Court of Rowe ; and' fo flattered thePy 
with.a judicatory power amongſt Princes ( a trick of them 
ſtamp.) whereby he obrained ſentence in his own behalfe fi 
the infallible chaire : The Pope glad hereof laid up t 


monglt his treaſures as an eſtoppell to Kings for timet! 
come; And the King madeno lefle benefit of eſtoppel agal 
the Sag Clergy that otherwiſe might have oppoſed hi 
and of aflurance of thoſe to him that were his triends, 
of advantage againſt Harold that had gotten the Crown þ 
Eccleftaftics antboritate and by that meanes had made Pd 
Alexander and all the Prefates of England his enemies. 
But if all failed , yerthe Duke had now a juſt cauſe Y 
rell againſt Mayold for breach of oath and covenant , whet 
in if- Harold chanced to be vanquiſhed , and the Crow! 
offered it ſelfe faire ; he might without breach of conſcitn! 
or modeſty accept thereof and be accounted happy in thei 
ding, and wiſe in the receiving,rather then unjuſtly hardy! 
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& the forcing thereof. And this might occation the Duke to 
F. challenge Harold to ſingle combate, as if he would jet all 
1 the world know that the quarrel] WAS perionall ” and not 


hs F National. | 


* But this maske ſoon fell off by the death of Harels,. and the 
'® Duke muſt now explaine himſelfe, that it was the value of 
| theEngliſh Crown, and not the title that brought him over, 

* For though he might ſcem as it were in the heat of the chaſe 


AF! | tobedrawn to Londm, where the Crown was, and that he 
| rather ſought after his enemies then it; yet as ſaon as he per- 


| ceived the Crown in his powerghe diſputed not the right, al- 
though that was Eggers, but poſlefled himſelfe of the long de- 


'F ſired prey.: and yet he did it inamannerly way,as ifhe ſaw in 
'® it ſom:what more then Gold and precious ſtones:for though 
i} he might have taken it by raviſhment , yet hechoſe the way 
-.* of wooing by a kind of matuall agreement, Thus this mighty 


Conquerour ſuffered himlelfe to be conquered, and ſtooping 


S inde the-law of aSaxon King he became a King by leave - 


wiſely: fareſteing. that a title gotten by cleftion is more cer- 


| ! { -tainethen that which is gotten by power. - . 


CHAP. XLV, © 


That the title of the Norman Kings to the Engliſh Crowe 
was by eleFion, © Eo | 


- 


CO there. are that build their apinion upon. Nlionate 


[ Dakes 


notes of angry writers, and doe conclude 


{ | way and title. was wholy -by. conqueſt , ' and thenee. inferre 


firange aphoriſmes of ſtate' deftruftive to the government of 
this Kingdome. Let the Reader pleaſe to — the ue fab 

particulars;and thence conclude as he ſhall ſee cauſe. a 
Jt will eafily begranted that the title of conquelt was never 
Further then the Kings thoughts , if it ever entered therein ; 
elſe wherefore did: he' pretend other ticles to the world? Bur 
cauſe itmay be thought that his wiſdome would not ſaffer 
him to pretend whathe intended, radyctin profilce intended 
2 | not 
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not at what he did pretend: ic will be the skill of the Reader, 
conſider the manner of the firſt Wiliam's Coronation, ay 
his ſucceeding government. His Coronation queſtionlgþ 
was the ſame with that of the Ancient Saxon Kings; fork# 
was crowned in the Abbey of Weſtnzinſter by the Archbiſhop ip 
Yorke, becauſe he of Canterbury was not Canonicall. Arhj 
Hoveden. Coronation he made a ſol?mne covenant to obſerve tho 
Eadmer.Hift, Laws which were bone & approbate & antique leges Regni, tif 
1.1-p.1;. defend the Chucch and Church men, to govern all the py 


rm vit. plejuſtly, to make and naintaine righteous Laws , andiff 
ceim, 


| inhibit all ſpoileand unjuſt judgements. The people alſoaſt - 
- Rey. tred into-Covenant with him, That as well within theLa# 
Wigorn, as without they would be faithfull to their Lord King Wiliaf 


—_— and in every place to keepe with all fidelity his Lands uf 
ON ifs 


Li-Gul Soicil Honours, together with him, andagainſt enemies and ſiraf 
wo Pie* pers todefend. It is the ſelfeſame in ſubſtance with the fel 
that the Saxons made to their Kings , as will appeare by tf 
paralelling them both together. The Saxons were ſworn uf 
defend the Kingdome againſt ſtrangers and enemies, togethff 
with their Lord the King, and to preferve his Lands andly 
nours together with him with all faichfulneſſe ; fo =Y t 
Saxon way the allegiance firit terminated on the Kingdom 
and then as in order thereunto apon the'King, with his La 
and honours : but the Norman either wholly omitted thefr 
as needleſſe to be inſerted in a municipall Law, it ſelte being 
Law in nature; orelſe includeth all within the words Lan 
and Honours, taking the ſame in a comprehenſive ſence 
the whole Kindome , and ſo made up the ſumme of the Saxt 
fealty in fewer figures. Which may ſeenuthe more probableq 
the ewaine, becauſe little reaſon can be rendred why the Kiuf 
ſhould reſtraine that defence to his private- lands (if hey 
med all by conqueſt) when as all equally concerned him; 0 
why he ſhould exclude the publique, when as both himſelf 
and all he had was imbarked therein , and ir might fubliſþ 
without him, but contrarily not he without it, appear 
not to my underſtanding ; nor did the thing enter intotl 
Kings purpoſe, if the file of his purpoſes be rightly conſider} 
For ſpeaking concerning Caſtles, Burroughs, and ory 
whi 


F; 
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which are in nature of limmes of the Common-weale he faith 
that they were built for the defence of the people and Eing- 
dome; was this the ſervice of walls and fortifications, and 
not much rather of men within thoſe places of ſirength? Cer- 
rainly the plain Engliſh is, that in time of breach of publique 

aiet and peace,the ſubjefts were bound to defend the King- 

ome , and in order thereto the people of the ſame,and of the 
Kings right includzd in the publique deſence ; elle it were a 
ſtrange concluſion, that each nian in particular, andin their 
own perſon alone was bound to defend the Kings righe ; bur 


| being imbodied, the Kingdome. And yet more clearly irs ap- 


parent in that the ſervice of the order of Knighthood which 
was the chiefe ſtrength of the Nation in thoſe daies , was de- 
termined upon 'the ſervice of the King , and defence of the 
Kingdome; or which is more _ , for the ſervice of the 
King in or for defence of the Kingdome, as the ſtatute of 


Adortmaine expounds the ſame. But not to force the Kings 


ſence by argument; if the King had purpoſely omitted that 
clauſe of the Kingdomes ſafety as of inferiour regard to his 
own perſonall intereſt; it was one of his raſheit digreſlions, 
wherein he ſoon eſpied his errour : for in the middeſt of his 
ſtrong and conquering army he held himſelte unaffured , un- 
lefſe he had a better foundation then chat which muſt change 
with the lives of a few at the utmoſt. And therefore beſides 
the oath of fealty formerly mentioned he eſtabliſhed a law 
of affociation, that all free men ſhould be ſworn brethren ; 
1. [odefend the Kingdom with their lives and fortunes againſt 
all enemies, to the utmoſt of their power. 2. To keepe the 
peace and dignicies of the Crown. 3. Fo maintaine right and 
juttice by all means , without deceipt and d:Jay. Joyn then 
theſe two oathes together, ix. that of tealty,and this of fra- 
ternity 3 and ir will eafily appeare, that the allegiance of the 
Engliſh to the Norman Kings was no other then what might 
ſtand with brotherhood, and tender regard of the publique 
above all : and differing from the Saxon fealty onely in this 
that that was in.one oath,8& this in two. Wherefore whatſoever 
reſpeAts ſteered in the reare of the Kings courſe its Iefſe mate- 
riall fo long as the vanne was cight;albeic thac the ſequell will 
prove 
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prove not much dilterent trom the premiſes , as will appear 
in the foot of the whole account. | 

Thus entered the firit Norman upon the Saxon Throne: þ 
and as he had ſome colour of right to countenance his courk | 
ſo had his ſonne his fathers laſt will, and yet he had as lit, |- 
right as he, This was William Rufus that was of his father | 
way , but of adeeper die; and therefore might well be cally | 
Wiliam Rufw,or Wiliam in grain. He was exceeding happy | 
in the feare or tayour of the people, for he had nothing i 4 
to make room for his riting. True it is he had the good will | 
of his father, but he was dead, and probably the people as littl 
regarded it as he did them. Nor was it ever obſerved that th 


i . 4266. <> N 


_ Engliſh Crown was of ſo light account, as to paſle by devicÞ- 


of cceſtui que uſe; andtheretore though it was deligned to hin} 
from his tather , yet both right and:poſſeſion was left tothe 
people to determine and maintaine. The Clergy firſt led the 
way, having filt taken a recognifance of him forhis goodbeſ} 
haviour towards them, which he aſſured as farre as large pro 
miſcs and proteſiations: would ſerve the turne + and within 
one yeere after,ftending in need of the favour of theConmay 
(to maintaine pofleibon againſt his brother Robert ) hegmſs 
theny as good ſecurity-as'the Clergy had; which he keptiy 
fiich manner, that it was a wonder that one of fo ſmall intett| 
inthe Title, but what he had by the peoples leave and favour 
ſhould rule in ſuch manner, and yet the a King : The fo 
vour of the people being like a meteor that nuſt be continy 
ally fed, or it ſoon goes out and fals : forevident it is that the 
right of inheritance was his elder brother Roberts, who wal 
the braver man,and more oy nlp ſouldier;and upon the | 
principles had obtained the love of the Norman Barons (the 
flower of his fathers chivalry;)8& the liking of the Clergy, afte | 
they had found by experience the emptineſle of their hopein | 
his brother William, I was every way {ſo ſuperiour tohs EF 
brother in advantages Fas we are left to believe that Wilin | 
got the day without any other ground but onely that God | 
would fo have it. Its true the Engliſh Rooke cloſe to himbut 


-how they were gained or contained, writers ſpeake not, but Þ 


tell us of his promiſes, which alſo they tell us were vairk, j 
| and | 
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and never had iffae farther then would ſtand with his pro- 
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Exit William Rufus,and in comes his younger brother Henry Henry firſt, 
the firſt of that name: A Prince that excelled in wiſdome, and | 

by it raled his courage , which ſeryed him ſo farre as his aimes 

and ends reached : His title was no better then his fathers or 

brothers, but rather worſe z for he had no colour of latt will 

to propound him to the poopre , and his elder brother Robert 

was {ti]l alive,and by his ſervice of the Church in the warre of 

Feruſalem might merit that reſpeCt of the Clergy, as not to per- 

mit him to be a looſer by ſo well —_ ſervice, as in thoſe 

daies that was accounted, Nevetthelefſe the Engliſh looke 

upon Henry as the fitter man for their tarne 3 being now at 

hand and Rebers at Fernſalem , and being a native born in Eng- 

land, civilized into the Engliſk garb by education , and of a 

wiſer and fairer demeanure, and'more inclining to peaceable 

government, which both Normans and Engliſh much inclined 

to as being weary of chirty yeeres ſervice in the warres. And 

therefore its not marvellous if they applied themſelves to him 

ina way of capitulation , and lefſe wonderfull if he hearkned yah, Paris' 
thereunto;. and yet neither anadviſedly yeeld:d unto by him, 1100. 
nor traiterouſly propounded by them, as ſome in zeale to Mo- Eadmer. 
narchy conclude the point. The wort of the whole matter P<< 

refting in-this, that the King bound himſelte to be juſt, that he 

might be great; and the people to ſubmit unto juſtice,that they 

might, be free : like as their anceſtors were, and themſelves by 

the Lay eſtabliſhed 'ought to be. For that capitulation was in 

fubſtance ſetled by the ancieut laws. of the Saxons mixed with 
ſome additions of laws made by the Kings father , with the 

joynt advice of the grand Conncell ofthe Kingdom: all which 

both the Norman W;Biams had often cofirmed by ſolemn pro» 
tel:tations and promiſes, however their ations upon Rdden 
ſurprifall were male conſnetudines and exattiones injuſte , by Math, Paris... 
this Kings own ackriowledgement. Thus theſe three Norman ; 
Kings made their way-to the Throne; the firſt, by armes; 
under colourof title : the ſecond; bya kind of title, under co- 
lour of armes; and the laſt by favour: but all entered the fame 
77 capitulation, eletion,and Ripulation; and for the generall 
had: 
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of reſt which had, he did apply it and himelfe in theſe. 


had ſome regard to ſuit their courle in order of retaining the | 
good will of their people,although ina ditferent meaſure, - ac. | 
cording to the ditterency of occalions. 
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CHAP. XLVI. 


That the government of the Normans proceeded upon the 
Saxon principles, and firſt of Parliaments. 


T He principles which I mean,are theſe : Firſt,the legiſlative 
power and influencethereof upon the whole. Secondly, Þ 
the members of that government, with their ſeverall motions | 
Thirdly,the laws & cuſtoms or rules of thoſe motions:and firk 
concerning the legillative power.Although it be true that the 
firſt Williams great and moſt conſtant labour was to have andy 
hold and had bur little time or liberty to enjoy, yetithar tine 


ling of the Laws by advice of Common-councell; I ſay, na 
by advice of his own heart or two or three Norman Lords, o | 
of the Norman Nobility onely , as ſome men take the conk 
dence to averre, as if they had been eye-witnefles to the adti-Þ 
ons of thoſe dajes: but by the joynt adviſe of the grand Coun 
cell of the Lords and wiſe men of the Kingdome of Ezglanl 
I will not inliſt upon force of argument to ſhew that comma Þ 
reaſon muſt of neceſſity {way the King into this courſe, but 
ſhall reſerve that to another place the teſtimonies of Writes 
mult now ſerve the turn; and herein the teſtimony of the 
Chronicle of Lezchfield muſt have the firſt place, which ſpeaks 
both of a Conncell of Lords, and faith that by their advice he | 
cauſed to be ſummoned a meeting of all the Nobles and wik | 
men through all the Counties of Exgland, to ſet downe 
their laws and cuſtomes. This was in the fourth yeere of his 
reigue, or rather after his entry 3 and as ſoon as the Kingdome | 
was brought into any reaſonable poſture of quiet ; and which | 
beſides the intention of governing the Kingdome according | 
unto Law doth ſtrongly pretend that the Parliament had the | 
legiſlative | 
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legiſlative power and right of cogniſance , and judicature in 
thoſe laws that concerned the Kingdome in generall; and for 
the particular laws or cattomes of {cverall places or precindts, 
it was referred to a Committee or Jury in every Cuunty to ſet 


;, themforth upon oath, 


Secondly , that this Councell had power to change laws 


' may likewiſe appeare in that a& made concerning the intro- 

> duGtion of the Canon law, which ſhewes not onely the power 

of that Councell in Church-matcers , but alſo that the Canon 

E wasno further in force then the ſame would allow ; and this 

| wasallo done by the Common councell, and the Councell of 
| theArchbiſhops, Biſhops, Abbots, and all the Princes of the 

F Kingdome, which conneCtion ſhews plainly that there was 

| Councell beſides that of the Prelates and Princes. 

{ Thirdly, in matters of generall charge upon the whole body 
\| ofthe people the King uſed alſo the helpe of this grand Coun- 

,þ cell, as may eſpecially appeare in thecharge of armes impoſed 

'& upon the ſubjefts; its ſaid it was done by the Common coun- 

'& cell ofthe whole Kingdome: as is witneſſed even by the Kings 

own law. It may ſeem alſo that the grand Officers of the 

| ſtate were eleed by ſuch grand aſſemblie of the wiſe men ; for 

© wetfinde that Lanfrazk was elefted to the See of Canterbury by 

'|& theaſſent of the Lords and Prelates, and of the whole people, 

| that is, by the Parliament of England: and as probable it is 

* thac Biſhops were therein alſo ele&ed, for that the Biſhop of 
| Liechfield religned his Biſhoprick in ſuch like afſembly , it the 

' meaning of Lanfrank, be rightly underſtood, who faith in his 

| letter that it was in conventz Epiſcoporam atque Laicorum. 


Laſtly, that one Law of this Kings which may be called the 
firſt Magna charts in the Norman times, by which the King 
reſerved to hinifelfe from the free men of this Kingdome no- 
thing but their free ſervice, in the concluſion faich that their 
Lands were thus granted to them in inheritance of the King 
by the Common councell of the whole Kingdome, and ſo 
aflerts in one the liberty of the free men, and of the repreſen- 
tative body of the Kingdome. Theſe footſteps of the Parlia- 
ment finde we in the Conquerours time, beſides other more 
gcnerall intimations ſcattered amongſt the Hiſtorians , which 

O may 
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may induce opinion to its full ſtrength , that this King hoy. | 
ever Conquerour he was, yet made nfe of this additionall | 
power of Parliament to perfe& his delignes , and it may he | 
more often then either of his ſonnes that yet had lefle pretena | 
of ſuperlative power to countenance their proceedings. Þþ 
Willem Rufus was a man of reſolution no whit interiour, if þ 
not ſurpaſſing his father , and had wit enough tor any thing 
but to govern his delires, which led him many times wilds 
and might occaſion conceit that he was almoit .a mad King, 
though he were a witty man;X& therefore its the lefſe maryell if 
he uled not the help of the Common councell more then nee&þ 
mult ; where Kings many times are told of that which they av 
loth to know. Nevertheleſſe W:ll;zanz the ſecond: could naff 
paſſe over thirteen ou without a pany with his Common 
and Clergy ; unlefle he meant to adventure a parley betwen 
them and his brother Robert, who like an Eagle eyed his poſt 
ſture,though he hovered afar of. | 
But Henry the firſt was more wiſe, and being trained upem 
from the Cradle in the Engliſh garb , moralized by learning 
and now admitted into the Throne, found it the wiſeſt court 
to apply himſelte-to the rale of an Engliſh King,viz. to win 
and maintaine the good opinion of the people by conſortin 
together with them under oneLaw, and pledging himſe 
thereto by taking unto wife one ot the Engliſh blood-royall; 
by this meanes reſeiſed and reafſumed the Engliſh in partne 
ſhip with the Norman in their ancient right of government 
and reconciled the minds of the people under a lively hop 
of enjoying a ſetled government. Nor were they greathſ 
deceived herein ; for his courſe was lefſe plannetary then tha 
of either of his predeceſſors, and yet we finde little ſaid ofhifþ 
parley with his people in a Parliamentary way , alchougf 
more of his laws then of any of his predeceſſors. The realaþ 
will reſt in this ,. that the writers of thoſe times touch mor} 
upon matters of ordinary then politicall obſervation , and} 
regarded rather the thing then the place or manner how. Tit} 
Lawes therefore although they are not intituled as made ith 
Parliament , yet in the continuation of the Hiſtory of Bede is} 
| Noted that the King renewed or confirmed the ancient 
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in Condbhed peritorum &- proborum virorum regni Anglie , which Bede hilt. 1.3, 
may give {atticient caule to ſuppoſe that he declined not the <3 
ancient way no more then he did the ancient Law. 
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CHAP. XLVIL 


of the F ranchiſe of the Church in the Normans time. 
| eF' 

He Canon lary that ever ſince A#uſtins comming like 
Thunder rumbled in the cloud , now breaks forth with 
confuſion to all oppoſers. It had formerly made many 

faire profters of {ervice to this I{]and, but it was diſaccepted as 
roo ſtately to ſerve, yet by often curteſies received it was al- 
lowed as a friend a farre of. Forthe vaſt body of the Roman 
Empire like a body waſting with age,died upward , and left 
the Britons to their own Laws before the ſecond beaſt was 
grown, which being young was nourithed nnder the Impe- 
riall Law of the firſt beaſt , till itgrew as:ftrong as:its'damme, 
and began to prey for it ſclfe. The Empire perecivingits gray 
haires, and the youthfall courage of this upſtart, was glad to 
enter mutuall league with it, the one to maintain the Eccle- 
fiafiicall Monarchy of the other, and that the Imperidll Mo- 
narchy of the former; and fo became the Canon and Imperiall 
Law to be united, and the profeſſours to be wrriuſque jrris. 
But this parity;continued not long ; the young beaſt looked 
like a Lamb, but ſpake like a Lyon ; and contrarily the Eagle 
had caſt. its feathers and:could towre nomore; ſo as by rhis 
timethe Pope was too good for the Emperonr,and the Canon 
law above the Imperiall ; yet allowing it to ſerve the ttirne : 
and 1o the profeſſors of both Laws became ftndents in the 
Civill but praftiſers of the Canon. This compoſition thus 
 madebeyond the Seas,the great worke was how to tranſport 
he It over into this Ifle : for the Emperonrs could intitle the Pope 
ir} to no power here,becanſe none he had. Arſtin the Monke un- 
is} dertakes the worke; he offers it to the Britons under the g00d- 
Iy title of Univerfall Biſhop : but they kept themſelyes ous 
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of Canon-ſhot. The Saxons allowed the title, but liked not thy 
power; The Monk obſerved the ſtop,and lefr time to work oy | 
that which preſent cunning could not, _— for th 
preſent that a league of cohabitation ſhould de made betwen| 
the two Swords, though the ſpirituall were for the preſey} 
underling , not difpairing that it wonld worke out its own 
way over the Saxon law , as it had doneover the Imperial 
Nor did his conceit altogether faile ; for the Saxons by lit; 
allowed much , and the Danes more; although the main wa 
preſerved .nntill the Normans came upon the ſtage , who mat 
their way by the Popes leave,. and:gave him a colour of ſom 
what. more then ever any of their Saxon predeceflors half 
done; and to gaine the more quiet poſſeſſion of the Crown 
themſelves, allowed the Pope the honour of their Councel 
learned to draw the conveyance; which as ſome thinkewſ 
made adyantagioully for the Pope himlſelfe in point of tenurſ 
but more probably in: the covenants. For the Conquerouſ 

was ſcarce ſetled in his ſeat, but the Canon law began to ſpeff 
in the voyce of a Royall law:Firſt, complaining of miſ-govenſ 
ment, as if the Church were extreamly wronged. by havin 
the ſame way and law of triall with the Commons of, Engleniff 
and then propounds foure ſeverall expedients,enough to han 
undone the whole Common-weale in the very entrance; hu 
not the ſuperſiition of thoſe times blinded both Parliam 
and people, and rendered them willing with that which tha 
ſuccefors in future ages often repented. of. | 
No offence againſt the Biſhops Laws ſhall be handled int 
Hundred.. . 
By the Saxon law Church matters had the preheminence ol 
in the Hundred,and in the County;and it was the Biſhops dt 
to joyn.with the Sheriff in thoſe Courts , to dire andſet} 
the adminiſtration.of juſtice : and yet the Canon had been 
'bove three hundred yeeres foregoing in the negative-. | 
No caſe concerning the Regiment of ſoules ſhall be broug! 
before the ſecular Judge. 
The Regiment of ſoules was a-common place ſufficientt, 
containe any thing that was in order thereunto : and ſo eve) 
one that hath a ſoule muſt be no more reſponſall unto 
tet 
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temporal! Judge for any matter concerning it , buc unto the 
Ecclefiaſticall power; and this not onely in caſe of ſcandall.as 
againſt the morall law or rule of faith , but for diſobedience 
Sac to the Canons, made afar off, concerning any geſture or 
garde that may come within the favour of an Eccleſiaſtical 
conceit. 

Thar all delinquents againſt the Biſhops laws ſhall anſwer 
the fa& in a place appointed by the Biſhop to that end. 

So as now the Biſhop hath gotten a Conrt by the Statute 
law, that had formerly no other Cards to thew but that of the 
Canon, anda Court of ſich place as the Biſhop ſhall appoint, 
however inconvenient for diltance or uncertainty it be. 

That the triall of fuch-niatters ſhall be according to the law 
of the Canon, and not according to that of the Hundred. 

That is, not by. Jury, but by witnefles , ina clandeſtine way 
if the Biſhop pleaſe, or without any accuſer , or by more ſcru- 
tiny ,. or any other way that may reſerve the Lay man to the 
breaſt of a prepoſleſſed ſpirit of the fpirituall Jadge. And thus 
the poore.Countreyman is expoſed to the cenſure of an un- 
known law in an unknown tongue, by an unknown way 3 
wherein they had no footing but by an implicite faith : And 
herein the providence of God (I imagine ) was more manitett 
then the wiſdome of man, which was too weake to foreſee 
events at ſo great a diſtance; For queſtionlefſe it wasa point 
of excellent wiſdome for the people (now under a King of a 
ragged nature that would not ſticke to catch whatſoever he 
could get)- to depoſite part of their liberties into-the hands of 
the Clergy; from whom moderation might be expe&ed as 
from friends and neighbours, and(as partners in one ſhip) 

mutuall engagement to withſtand the waves of prerogative of 
Kings that ſeldome reſts till it breaks all banks, and ſometimes 
over-reaches its own guard, and cannot return when it would. 
And thus it fell ont; for many times the Pope and Clergy 
became proteQors of the peoples liberties, and Gs them ſafe 


trom the rage of Kings,untill the time of reſtitution ſhould 


come; and became not oncly a wall of defenceto the one, but 


a rock of offence to the other. For the Tripple Crown could: 
never ſolder with the Engliſh, nor it with that; the ſtrife was 


for- 
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for prerogative', wherein it the Clergy gained, the Crown lot | 
and no moderation would be allowed. For the conquering : 
King was ſcarc? warm in his Throne when as the Pope gg | 
manded feakty .of him tor the Crown -of England, and the þ 
Kings own good Archviſtop and friend Lanfranke deliver | 
the meſſage; as alſo Anfelme did aſterwards to William Rufu, ; 
which though Kings had courage enough to deny , yet i Þ 
ſhewed plainly that the Popes meaned no leffe game ther Þ 
Crown-glieke with the King and people, the Archbiſhop 4 
and Biſhops holding the Cards for the Pope, while in th f 
interim he overſaw all. The Norman Kings thus braved þ 
payd the Popes in their own Coyne, and refuſed to acknow.f 
ledge any Pope but ſuch as are firſt allowed by their conc 
rance. F 
Thus have we the ſecond bravado of the Canon Law; fo 

as yet it was not ſo fully entered, as it ſeemed. The words of Þ 
the a& of Parliament its true were generall ; yet their ſenc 
was left to time to expound , and the courſe of ſucceeding af- 
faires neverthelefſe pafled with a no obftante, For whereas in 
thoſe daies the Clergy claimed both legiſlative and executonÞþ 
power inChurch matters,theNormans would allow of ncither, 
but claimed both as of right belonging to the Imperiall pow 
of this !{land, originally and onely: As touching the legiſlsÞ 
tive power, its evident that notwithſtanding the Canon tha 
had long before this time voted the Laity from having toÞ 
doe with Church matters; yet the Norman Kings would ne 
ver allow to the Metropolitans the power of calling SynokÞ 

norſuch meetings, but by their leave, although it was ear Þ 

neſtly contended for. Neither could the Clergy prevaileto| 

exclude the Laity out of their Synods, being afſembled , norþ 

from their wonted priviledge'of voting therein ; albeit tha | 

for a long time by Canon it had been contradi&ed. The dif | 

ferences between the Clergy and the Kings concerning thek | 

and other matters grew ſo hot , that Kings liked not to hare | 
any Synods or meetings of publique Conncell; and Archbiſhop | 

Anſelme complained that William Rufus would not allow | 
any to be called for thirteen yeeres together ; which by the file | 

of itory, compared with that Epiſtle, madeup the kings whole | 
Reigne, | 
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Reigne. And this was queſtzonleſle the cauſe that we finde ſo 
little tonch wpon Parliamentary aſſemblies in the Norman 
times, Kings being too high to be controled , and Biſhops 
too proud to obey 3 But necefiity of State , like unto fate pre- 
vailes againſt all other interefis whatſoever ; and the wiſdome 
of Henry the firit in this prevailed above that of his predecef- 
ſors, as farre as their will was beyond his. For it was. boot- 
leſſe for him to hold ont againſt the Church that itood'iin need 
of all forts to confirme to him that which common right ( as 
then it was taken)denied him ; and therefore (though it coſt 
him much trouble with Anſelme) he recontinued the liberty of 
pnblique conſultations, and yet maintained his dignity and 
honour feemly well. 1 ſhall not need to cleare this by par- 
ticulars, for beſides the publique conſultations at his entrance, 
and twice after that, for ſupply or ayd for his warres, and the 
marriage of his daughter with the Emperour, its obſerved 
that the Archbiſhop of Canterbury ſtnmoned a Councell at 
Weſtminſter , but it was authoritate Regia,and that there aſſem- 
bled magne multitudines Clericorum, Laicorumgtam divitum quam 
mediocrium ; and that upon the third day the debate was 4 ne- 
gotits ſecularibus nonnullis : The iflue of all was, that ſome 
things were determinata, others 4ilata, and other matters 
propter nimium eſtuantis turbe tumultum ab audientiz judican- 
tium profligata, Out of which may be probably concluded, 
x, That the Laity as yet were preſent in Councels with the 
Clergy. 2. That they were all in one place. 3. That they al! 
had votes, and that the major number concluded the matter. 
4-That certain perſons uſed to determine of the major number 
by the hearing, and that the votes were ſtill clamore non calcu- 
lis, 5. That they held an order in debating of affaires,viz. on 
ſome daies Eccleliaſticall, and on other daies ſecular. 6. That 
all matters concluded were atteſted by the King, who as tis 
faid, did give his conſent , and by his authority did grantand 
confirme the ſame. And upon the whole matter it will be 
probable that as yet Councels, and thoſe now called Parlia- 
ments differed not in kind, although poſſibly: there might be 
difference of names, in regard that ſome might be immediately 


and mainly occaſioned, and urged by Temporall as 
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| jifticallcauſes;for not onely in caſe of errour in the Eccleſiaſti- | 


Eadmers» hiſt, 
p- X 
Ll.H,z.cap.5- 


and others by Ecclefiaſticall; but whether Temporall or Fc- 
cleliaſticall the firlt occaſion was , yet in their meetings they 
handled both as occalion offered it lelfe. | 

Secondly,as the Clergy could not attaine the ſolelegiſlative | 
power, ſo neither had hey the ſole juridicall power in Eccle- | 


call courts was an appeale reſerved to the Kings court, as for: 
merly in the Saxons time ; but even thoſe things which ſee- 
med properly of Eccleliaſticall cogniſance were poſſeſſed by 
the Kings Court in the firlt inſtance, as that of Peter-pence, | 
which was a Church-tribute,and might be claimed to be proper | 
the Church cognilance much rather then Tythes ; and yetby | 
the Law of this Kingdome in the Conquerours time it is eſpe | 
cially provided, that defaults of payment of that duty ſhall þ 
be amended in the Kings Court, and a fine for default was | 
given to the King, albeit that the Biſhop was made the Colle: Þ 
&or, and the Pope the Proprietor. And many other particu- Þ 
lars, which were holden to be of Ecclefialticall cognifſance, Þ 
Kings would draw them within the compaſle of maintaining 
the peace of the Church, which properly belonged to themto Þþ 
defend ; and ſo had the cogniſance of them in their own 


Courts, and fines for invaſten of the Church rights. Butbe- | - 


cauſe this may ſeem but colourable, and by way of flattery of | 
the Churches right, and not in oppoſition thereof : In other 
things it will appeare plainly that Kings were no nice in vin Þ 
dicating their own claim in mniatters which the Clergy held j 
theirs quarto modo, as namely in the caſe of excommunice 
tion, a weapon firſt faſhioned by the Charchmen , and in the 
exerciſe whereof themſelves were in repute the onely maſters; | 
and yet in this were maſtered by Kings, whoſe Laws direfted | 
and reſtrained the ſwelling of that cenſure , and made it keeye | 
meaſure 3 whoſe Tenants and Officers or ſervants muſt _ | 
medlcd with by this cenſure, but by the Kings leave; nor mult | 
wy be called to anſwer but in the Kings Court. That right 
fill renaained to them after the ſpoile made by the Hierarchy 
upon the i. art of all the reit of the free men, and therefore | 
could root of right be called 2ovs in the Hiſtorians ſence ; ſee- | 
ing that it was no other then the ancient cuſtome uſed amongſt 
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the Saxons before that the Clergy had either purpole or. 


power to reach at ſuch a height as afterwards by degrees they 
attained unto. Furthermore, the Hierarchy as they neither 
could poſſeſſe the legiſlative nor juridicall power in Charch 
matters; ſo neither could they poſſefle themlelves: for as yet 
they were the Kings men, and the more the Kings men, becauſe 
they now thinke a Biſhopricke but a naked commodity, it not 
robed with a Barony. Nevertheleſle, before that ever they 
knew that honour, what ever the Canon was for their ele- 
&ion , yet. both their title and power de fa&o was derived to 
them trom the Kings , who alſo inveſted them with Staffe and 
Ring ; nor had the Popeas yet ( though he had conquered 
the Hierarchy.) poſſeſſed himſelfe of their colours; but during 
all the Norman times the Kings maintained that trophic of 
the right they had from.their predeceſſors, notwithſtanding 
the many afſaults from Rome,and treacheries of the Cathedrals 


within the Realm; and albeit ſometimes Kings were too weake Eadmer.Hiſt. 


to hold the ſhadow , yet the convention of the States did 1-2: p-53- 
maintaine the ſubſtance, vzz. the right of eleftion without Ea 4 


& 1. 4. 
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intermillion , as the examples of Larfrank unto the See of j.,, g 1.5. 
Canterbury, and Anſelme and Ralpb his ſucceflors,and of Thomas Wigorn. 


biſhop of the ſame See, and of Gilbert into the See of London, 
belides others, doe ſuthciently ſet forth : whether it was be- 
cauſe the convention of ſlates was more ſtout, or that the 
Biſhops now wedded to temporall Baronies were ſo an- 
queſtionably intereſſed in the publique affairs of the Common- 
weale, that it was againſt common ſence to: deny the 


States their vote and cogniſance of their ele&ian , I cannot 


determine; yet it is a certaine truth , the more. Baron, the leſſe 
Biſhop, and more unmeet for the ſervice of Rome © politiquely 
a it was done by Kings to hold theſe men by a Golden 
hooke, that otherwiſe had proſtituted themſelves to a forraine 
power, and proved abſolute deſertors of their Countries caule, 
which now they muſt maintaine under perill of the lofſe of 
their own honour. BE 

_ Inthenext place, as they were the Kings men , ſo their Bi- 
ſhopricks and Dioceſſes were under the Kings power to order, 


as 


| into the See of Torke , and Ralph coadjutor to Thurſtan Arch- _ 28. 
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as by the adviſe of the Biſhops and Baronage ſhould be thought 
molt convenient ; either to endow an other Biſhop with par | 
thereof and ſo to make two Dioceſles of one, as befell in the | 
caſe of the Dioceſle of Lincolne , out of which the Diocefle of 
Ely budded in the time of Henry the firtt , or to endow a Mo. Þ 


nary or cther religious foundation with part , and exempr 
the ſame from all Epiſcopall or ordinary juriſdition,as in the 


example of rhe foundation of the Abby of Battal! in Suſſex, in 


the time of I/illiam theConquerour may appeare. 


Laſtly, whatever the firſt intention of this recited Statute Þ 
were, it may probably be judged,that it was but a noile to till þ 
the Clergy 3 and that it never had more then a livelefle ſhape, 
not onely in regard of the before-mentioned particulars , bu 


eſpecially in regard of that ſubſervient law of Hemry the tit 


concerning the County court which reciteth ic asa cultomeinſ 
his time a(ed, that the Biſhop and Earles,with other rhe chiel | 


nien of that County wer? there preſent as a'liftants in dir 
ory of judgement. And that in orderare handled fir mat 


ters of the Charchz Secondly,Crown pleas; Thirdly and lat 
ly, Common pleas ; however therefore the King ſpake tain, 
they either ated not at all, orfocooly as the current of th 
cuſtome was too ſtrong; but moſt probable it is, thatthÞ 


Kings ſpake faire till they were fetled in their Thrones , and 


afterwards pleaſed themſelves : for by the generall thred dF 
tiory it may appeare that the Clergy in thoſe times were mo 
teared then loved, and therefore riden with a ſtreight rein 
The Prelacy on the contrary grew unruly , yet too weake fo'Þ 
the rugged ſpirits of the Norman Kings; they are glad toi 
quict, and the Pope himſelfe to drive faire and ſoftly , as judg-F 
ing it expedient poteftatem Regalem mitius tratandam , and 
continued that (courſe and poſture till the calmer times þ 
Henry the firſt ; wherein they mended their pace, and gotthatF 
withoutnoyſe which they had long ſtriven for, viz. m_ ; 
eminence and prelidency in the Synods , though the King | 
himſelfe be preſent, and (if the Hiſtorian writeth adviſedly)} 
the whole ordaining, or legiſlative power, for ſo runnes tif | 
{tile oy phraſe of the author, Archiepiſcopi &+ Epiſcopi ſtatuerut | 
in preſentia Regis , as if the preſence of the King and his Þi | 
ron * 


8 


fy my pew aani © ry jg _ 


SIO es wa oe 4@Aa 


tt. ta 


NORMANS. 


rons and people were but as a great Amer at the common 
prayer (after the old ſtampe ) 'to fet a good colour upon a 
doubtfull matter ro make it goe down the better. How the 
Kings brooked this draught,] cannot ſay; but it hath madethe 
kingdome fiagger ever fince , and it may be feared will hardly 
recover its perte& wits, ſo long as the brains of the Clergy and 
the Laity thus lie divided in ſeverall Ce!s. | 
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of the ſeveral ſubſervient juriſdi@ions by Provinces, 
Marches, Counties, Hundreds, Burroughs,Lordſhips, 
and Decennaries. 


Ad the Normans owned no other title-thetn that of Con- 
Hewes, doubtleſſe their mother wit muſt needs have taught 
them the expediency of preſerving the particular ſubſervient 
juriſdi&tions of the kingdome, intire and unquaſhed , if they 
regarded either the benefit of their conqueſt, or reward of their 


. parteners. and allies; unleſle it ſhould be-allowed unto Con- 


querous , to be more honourable for them to doe what they 
will, rather then what is meet. But hereof there is no cauſe 
of queſton in this preſent ſubje&-: for nothing is more cleare 
then that VVales enjoyed in the Conquerours tin:2, and for 
ages after him, its ancient liberties, Tribute excepted ; nor did 
conquelt ever come fo nigh to their borders as to trench upon 
the liberties of the Marches. For as it had been a piece of itate 
nonſence to have holden two peoples under conqueft, and 
their Marches in freedome; or to preſerve them in good neigh - 
bourhood by Marches, which by the law of Conqueft were 
made one:ſo was it no leſle vaine if all had been once ſiibdued 
by conquelt,to have raiſed up the liberties of the Marches any 
more. 

Andas they had lefle cauſe to have invaded the bounds and 
ancient limits and partitions of the Counties, 1o gqueitionleſlc 
had they fo done, they would have taken the o14 courle of 
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the UMicklemote , as they did divide the Diocefſe of Linen þ 
into two Dioceſles by adviceof the Bithops,Princes, and'othe, | 
wile and holy men, and turned the Abby of El into a Biſhops | 
See. But it was their wiſdome to preſerve the ancient Land. 
marks; and no lefſe both wiſdome and care to continue thei; k 
due priviledges and intereſts: to each. Every County had is þ 
Court, and every Court its wonted juriſdition : No com-þ 
plaint muſt be to the Kings Conrt if right may be done in Þ 
the County; nodiſtreſſe nuaſt be taken but by warrant fronf 
the County,and that muſt be after complaint thrice made. The 
County court muſt be called. as our anceſtors Have appointed; Þ 
ſuch as will not come as they ought,ſhall be firſt ſummoned, þ 
and in caſe of default deſtrained, at the fourth default; the 
complainant ſhall be ſatisfied out of the diltreſſes ſo taken,an(Þ 
the King alſo for his fine. Thee are the expreſſe Laws of th:Þþ 
Conquerours own eſtabliſhment ; the Jaſt of which alſo wa 
confirmed by another exprefle Law , faving that he woull 
allow but of two ſummons and two diſtreſſes, before exec 
tion. Andas it was one principall worke that he undertookeÞ 
to reduce the Lawes into courſe , which had been intermitted 
during the violent times of bis father and brother (the firſtof 
whom never had liderty for reformation, and the latter never 
had will ) ſo.amongſt other Laws he ſerled thoſe concerning 
the County court, namely , That the Biſhops, Earles, and chief 
men. ſhould be preſent for diretion. 2, That it ſhould be holden ona 
each-moneth. 3 . That the Church matters ſhould precede, and thn 
the Crown pleas. And laſtly, the Common plas; belides ſome 0 
ther particulars concerning pleading , and proceedings in the 
handling of cauſes. Neither were theſe cauſes of a pettyre 
gard onely, but of greateſt concernment : One example T {hall Þ 
remember the reader of,and not recite 5 terminis,but referre to | 
Mr Seldens own pen. The occafion was this: Od the Conque | 
rours halte brother was by him made Earle of Kent,and there | 
with had the gift of a large Tericory in Kert; and taking ad | 
vantage of the Kings diſpleaſure at the Archbilhop of Canter | 
bary, poſſeſſed himſelfe by diffeiſin of divers Lands and Tene- | 
ments belonging to that See : Lanfrank the ſucceeding Arch- | 
biſhop being informed. hercof, petitioned to the King that 
Juſtice 
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jullice might be done him ſecundum legem terre; And the King 
ſends forth his Writ to ſummon a County court : the debate 
laſted three dajes before the free men of the County of Kent, 
in the preſence of many chiefe men , Biſhops and Lords, and 
others skilfull in the Laws; and the judgement paſlcd for the 
Archbiſhop Lanf#a*k upon the votes of the free men. T his 
County court was holden by ſpeciall ſummons, and. not by 
adjournment , as was allowable by the Saxon Law upon tpe- 
ciall occaſions: And this ſuit was originally begun , and had 
irs finall determination in the County court, and not brought 
by a Tolr out of the Hundred court , as is ſuppoſed by an Ho» 
nourable reporter ; nor by the ancient laws could the ſnite 


commence in the Hundred, becauſe the Lands and Tenemeits 


did lie in ſeveralt hundreds and Counticss Theupſhor of all 
13 that the County courts in thoſe daies were of fo great eltecm 
that two of the greatelt Peeres of the Realme ,. one a Norman, 
the other an Italian,did: ca{t a ticle in fifreen. mannors, two 
Townlhips, with many liberties upon the votes of the Free- 
holde.s in a County court, and chat the ſentence was allowed 
and commended by the King, and ſubmitted to by all. 

In the next place we are to come to the Hundred Courts,of 
which there are by the Normans allowed two-ſorts; the firit 
whereof was holden twice a yeere : This was formerly called 
the Torne, and was the Sheriffs Court; hereof little notice is 
taken,ſaving that by the Laws of Henry the firſt its worke ſeems 
to be much deſigned to the view of free pledges. But the more 
ordinary Court,is that which belongs to the Lord of the Hun- 
dred, unto whom alſo belong the tines in caſes there concer- 
ned: This Comrt ts to be holden once in each moneth $ and no ſuit 
to be begun in the Kings Court tht regularly ought to begin in the 
Hund ed. No diſtringas ſhall iſſue forth till three demanas ma te in 
20e Hundred. And three diſtreſſes ſhall then iſſue forth 3 and if 
pm the fourth the party appeare not ,ex:cution fhall be by ſale of the 
diſtreſſe,and the complainant fhall receive ſutisfation. 

| But by the latter Laws of the ſame King there is but two 
ſummons allowed, and.then two diſtreſſes ; and in caſe no a= 
pealance be,execution ſhall vs for the complainant,and for the 


Kings fine. 
Laitly,. 


Hundred 


COHY to 
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Laitly , as the caſe concerned either perſons or places,ſome. | 
times they uſef{ to joyn ſeverall Hundreds together into'one | 


Court : but this was by ſpeczall Conmillion or Writ. 


As touching inferiour Courts of Towsand Mannors,there F 
little obſervation to be had, being of too private a regard to | 
come into fame. in thoſe rough times z .yet in Hemry the firlls 


Laws its ordered that Town courts thould meet every moneth; 


and that Lords ſhould hold Plees either in their own perſons, Þ 
or by thcir Stewards, and that the chiefe man in that Pariſh, Þ 
with foure other of the chiefer ſort, and the Miniſter or Pariſh Þ 
Prieſt ſhould joyn their aſſiſtance in that worke. . But in no-Þ 
thing more did the Norman Kings {hew their paternall low 


to the Common-weale , then in the law of pledges or Decen: 


ners: for as of all other beauties it ſuffered moſt blemiſh fron 


the ſtorme of the Norman invaſion ; ſo was it their eſpecial 
care to renew the lite thereof,not now amongſt the native 
onely , but joyning the Normans to the Saxons in the ſane 
bond of brotherhood , utterly drowned thereby, all memory 


of Lordly power, and ſo of divers peoples making one, con 
quered even conquelt it ſelte, if any were, and made all Joynv 


partners in one common liberty. 


Every free man mult be under pledges to fatisfie juſtice 


caſe of delinquency. 


Over every nine perſons under pledges there muſt be on 


man in authority. , 


View of free pledges muſt be to ſee that the Decennarics bi 


full; and if any be departed,to enquire the cauſe : and if any bt 
come in,whether he be under pledges or not. 
And thus the Norman Kings had their people under trebl 


guard : one of fealty, the other of ailociation , and the thin | 
that of pledges; and all little enough to ſecure that whichthy | 
in their own confciences might have fome cauſe to queſtion, } 


whether it belonged to them or not. 


i 
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| _ | 
Of the immunities of the Saxon free men unaer the Nor- 
man government. 


He freedom of an Engliſh man conſiſteth in three parti- 
culars: Firſt,in ownerſhip of what he hath. Secondly 
 invoting any Law wherby that ownerſhip is to be main- 
tained: and thirdly, in having an influence upon that Judi- 
catory power that muit apply that Law. Now that the Eng- 
lith under the Normans enjoyed all this freedome unto each 


mans own particular , belides what they had in bodies aggre- 


gate, may appeare, as followeth : The tree men of England 
were ſich as either joyned in the warre with Harold againſt 
the Normans ; or ſuch as abſented theniſelves from the way of 
oppolition or enmity , and were either waiting upon their 


| own affaires, or {iding with the Normans : and queſtionlefſe 


all the ſadnefle of the warre befell the firſt ſort of the Englith ; 
whoſe perſons and eſtates (to make the waies of the firſt Nor- 
man William regular, and of one piece) never fell ſo low as 


| to come under the Law ( orrather the will ) of conqueſt ; 
{ but in their worſt condition were in truth within the direQory 


of the Law of forteiture for Treaſon againſt their Soveraigne 
Lord, whoſe claim was by title,as hath been already noted. The 
other ſort either did appeare to be the Normans friends, or for 
ought appeared ſo were; and ſo never offending the Law never 
ſuffered any penalty 3 but held their perſons and poflefſions 
{till ander the patronage of Law, as anciently they and their 
anceſtors had done ; and that this was the Normans meaning, 
they publiſh the ſame to the world in a fundamental! Law, 
whereby is granted, That all the free men of the whole King- 
dome {hall have and holdtheir Lands and poſſeſſions inheredi- 
tary right for ever. | 

 Andby this being ſecured againſt forfeiture,they are further 

laved trom all wrong by the ſame law which provideth, 
That they ſhall hold them well or quietly, and in peace free 
trom 
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from all unjuſt 1 ax, and from all Tallage, ſo as nothing ſha] 
be exated nor taken, but their tree ſervice which by right they þ 
are bound to performe. ; 

This is expound:d in the Laws of H. 1. cap. 4. that ng 
tribute or tax ſhall be taken, but what was due in the Confel. þ 
{ors time. 

Under the word Tax is underſtood monetaginm commun 
per cioitates,or com xt us; {ſo as ajdes and elcuage are not incly- 
ded, for they are not charged upon Counties and Cities , by 
upon Tenures in Knight-lervice : nor was Dane grelt hereby 
taken away, for that was a Tax in the Conteſfors time, ai 
grant:d by Parliament. | 

So then the Norman Kings claimed no other right in th 
lands and poſſeſſons of any of their ſubje&ts, then under an 
by the law or common right; and they conclude the law wit 
2 ficut , which I thus Englith, As it is enated to then, 

{or agreed by them.) and unto them by us given and grantel 
by the Common-councel] of our whole Kingdome, 1 lea 
the words tobe criticized upon as the Reader ſhall pleaſe; be 
ingwell aſſured that the molt firained ſence can reach no 
further then to make it ſound as an eſtoppell ar concluſion 
to the King and hisſ{ucceſſors, to make any turther claim unto 
the eſlatcs of his ſubjefts then by Law or right is warrantabl; 
under which notion conqueſt never did nor can come, as ſhal 
more fully bz manifeſted hereafter. But the right genius! 
this law will alſo more evidently appeare by the prafice d 
thoſe times, which even when juſtice it ſelfe did moſt impor 
tune, fo tenderly regarded the liberty of mens eſtates, thi 
no diltreſſe could ifſue without publique warrant obtained 
and upon three complaints firſt made , and right not done 
and when rape and plunder was inthe heat , and men mightþ 
ſeem to have no more right then they had power to maintaineÞ 
yet even then this Law was refuge ſufficient for ſuch as wer} 
oppreſſed; and was pleaded in barre againſt al] uſurpations andF 
intruſions , under pretext of the Conquerours right whatlc 
ever, as by thecale of Edwine of Sharneburne may appeatt.| 
Secondly,that the tree men of England had vote in the making | 
of Laws, by which meum and tum was bounded and __ | 
ne ! 


: 
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ned, as may appeare -by what hath been already ſaid; nor 
ſhall I endeavour further therein. Thirdly , they had an in- 
fluence upon the judicatory power 3 for tirlt, the matter in fa& 
was determined by the votes of the free men , as the Lawes of 
the Conquerour,and of Herry the firit doe ſufticiently manifeſt, 
Secondly, they had an influence in the making of the Sheriffe, 
who as well as the Biſhop was by ele&ion of the people. 7 1.Guliclm. 
Thirdly , they had an influence upon all Judges by ſetting a Capel 5. 
penall Law upon them in caſe of corruption 3 which-it not ſo 
penall as to take away lite,was nevertheleſſe penall enough to 
make an unjuſt Judge to be a living pattern and example of 
miſery,to teach others to beware. _ 

Two things more mutt be added, though ſomewhat colla- 
terall to this purpoſe. Concerning the right of the tree men 
in the conmon Mint , and in their villains. Concerning the 
Mint.,that the Saxons having made it as parcell of the demeſnes 
of the kingdome, and leaving to the King onely an overſeer- 


Ll. A.thel fc. 6 
Ll Achcldr. 


ſhip, reſerved the controll and chiefe ſurvey thereof to the c.22. 
grand Councell of the kingdome , who had ttated the ſame in 
the Confeſſors time. But after him the Normans changed the 


current according to their own liking , till by Henry the fir(t 
it was reduced into the ancient courſe, allowing no money 
but ſuch as was carrant in the daies of the Confelſor , whoſe 
laws alſo ( with ſome alterations by the Conquerour, with 
common _— he alſo eſtabliſhed. Concerning the Lords 
right to their villains it is obſervable, firit, that liberty of in- 
franchiſement was allowed , which could never have been, 
had not the liberty of the ſubjeCt been ſaved. Secondly , that 
Infranchiſement properly is the worke of the people, or the 
body, and the Lord was to deliver his villaine by his right 
hand unto the Sheritte in ful] Connty court, and pronounce 
him free from his ſervice, and ſhall make roome for him by 
free paſſage and open doores , and deliver him free armes,vis, 
a Lance and a Sword, and then he is madea free man, as I con- 
ceive, tO all intents and purpoſes. Otherwaies there might be L1.Guliclo?. 
manumiſſion, as if the villaine remained in a City, Bu rrough, C- 66, 
walled Town, or Caſileby a ſpace of a yee-e and a day, and 

; noclaime madeto his ſervice by his Lord , ke {hall be thence- 


forth 


Ll.Hen-1. 


LLGaticlm. 
cap, 65 & 65.. 
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forth free from the ſervice of his Lord for ever; and yet this 
manumilſion conld nat conclud2 any but the Lord and hiy 
heires or alſignes : nor could it inforce the body to allow that | 
for a member which was none befare. Thirdly,that notwith; 
11. Golidm, fanding they allowed the Lords liberty of infranchiſemeny, 
65. yet would they nut allow them free liberty of diſpoſing them 
as other chattels z noc by the law of the Conquerour might 
they (ell their villains out of the Countrey,or beyond Sea;for 
the King had right to the mediate ſervice of every villaine, 
though the Lord had the immediate ; and therefore that Lay þ 
might hold in force : neverthelefſe the Ordinance that A 
ſelme made,that no Lord ſhould ſell his villaine, they wouldne þ 
yer allow for a Law,nor did it hold in force. 


mm 


CHAP. L. 


A recoleion of certaine Norman Lawes , coneernin 


the Crown in relation to tho(e of the Saxons formerh 
mentioned. 


Call them Norman Lawes becauſe they were allowed 
them or continued in force, although many of then had 
| their originall from the Saxons. 
Firſt and ſe- 


i ods One God muſt be worſhipped; and one faith of 


mandemente, Chriſt maintained thoroughout the whole King 
G7 dome. 


' This is found amongſt the Laws of King 1/:0;am publiſhed F 

L).Guliclms by Mr Selden, and was for ſubſtance in the Saxons time, ſaving | 
C- $I, that we finde it not annexed to the Crown ſummarily until 
now 3 ſo as by this Jaw Herefie and Idolatry became Crown | 

pleas; and the like may be colle&ed concerning blaſpheny, 

- Concerning which its ſaid, as of the ſervants killing his Lord, | 

Ll. Hen, 3.c.75 that its impardonable : nor could any man offend herein, but | 
It endangered his whole eſtate. The triall of theſe crimes is | 

not found particularly ſet forth. It might pollibly be in the | 


meeting 
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meeting of the Clergy , and as poſlibly in the County court 


of the Torne where the Biſhop was preſent Jura Divina 
edocere. 


Peterpence, Cirickſceate, and Tithes, muſt be 2: 
duly payd. | 


Theſe are all Saxon laws united to the cogniſance of the 
Crown, as formerly hath been ſhewed : Onely the firſt William 
eſpecially provided , that in caſe any man worth thirty pence 
in chattels did pay foure pence for his part ; it ſhould be ſuf- L1.Gul, c.18 
ficient both for himſelte and his retinue , whether ſervants or $g ©..0. RY 
retainers: and defaults in payment of theſe daties were finable Li.Hen.1.c.16. 
© the King. 


. Invaſion upon the right of Sanctuary fined. SP FR 


This I note,not ſo much in relation to any ſuch Iaw amongſt cap.r, 
the Saxons, as to the future cuſtome, which now began to 
alter, according to the increaſe or wane of the Moone. I doe 
not finde this miſdemeanour to be formerly fo much taken to 
heart by the Crown 3; nor poſlibly would ic have been at this 
time, but that the King muſt prote& the Church , if he meane 
to be protefted by it: and it was taken kindly by the Church- 
men, till they found they were able enough to defend their 

 owne Tight by themſelves. Amongſt all the reſt of Church 
rights this one eſpecially is confirmed , viz. That any delin=- 
quent ſhall have liberty of Sanuary to enjoy both life and 
member, notwithſtanding any law to the contrary» This 
riviledge was claimed by the Canons ; but it muſt be granted 
8s the Temporall power, orelfe it could not be had; and 
though it be true that Kings formerly did by their Charters of 
foundation grant ſuch priviledges in particular ; yet could not 
ſuch grants create ſuch immunities contrary unto, or notwith- 
ſtanding any publique law of the kingdome; and therefore 
the Monaſteries had their foundations confirmed by Parlia- 
ment, or generall aſſembly of wiſe men, if the firſt foundation 
was not laid thereon. 


_ | | va 
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Before this time no daies for ſolemne worſhip of God were þ 
acknowledged by the law of the Kingdom,but the Lords daies, | 
By this all daies celebrated or inſtituted by the Church for that 
purpoſe are defended by the civill power,and breech I the | 
holy obſervation of theſe daies made inquirable, and p":.1iicd 
among; other pleas ot the Crown. 


Breach of the peace, bloodſhed, and manf{:aughter | 
puniſhed by fine. 


This was the ancient Law of the Saxons,and was continned 
without alteration till about A!freds time, whoſe zeale againk Þ 
blood cauſed murder tobe puniſhed with death ; but the Dang 
bringing in a moderation,if it may rightly beſo called, ar þ 
now ſeconded by their kindred the Normans , who will n« Þ 
admit of puniſkment by death, partly becauſe being a warlike Þ 
people , bloodſhed might ſeem to ranke it ſelfe under the Re 
giment of valour ; and partly becauſe they owed much to tha 
Title for the poſſeſſion of ali that they had gotten in E-gland.Þþ 
And to prevent ſcandall,entring upon the reare,opinion ſtept 
in, that a miſerable life was more penall then death; and there 
fore in crimes of the deepeſt die they would to fine and loſk 
of member: and which courſe prevailed moſt, either to ſtop 
or inlarge the courle of that ſinne,was left to the diſpoſition ot 
ſuch as intended to make triall. But in matters of lefſe me 
lignancy the purſe rather ſmarted then the body,wherein they 
proceeded ſo farre as to puniſhment of death by violence; ye 
was not the fine to be mealured by the judgement of the mercy 


_ or rigour of any perſon, but onely of the Law it ſelfe, which 


ſet down in certainty both the nature and quantity of the Þ 
fine; and left that memoriall upon record of a good mind a | 
leaſt to an equitable and juſt government. In all theſe caſes of þ 
breach of peace the Kings Court becomes poſſeſſed of the right | 
of oy qr and the peace is now called the Kings peace; | 
not ſo much becauſe that it is left onely to his providentiall | 
care to maintaine as becauſe the fines, for moſt of thoſe | 
crimes pertained to the King : for otherwile there is a ſort of 
crimes that are contra pacem vicecomitis, as will be more cleared | 
hereafter. | | 
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| ſhall conclude this ſubje& with theſe three obſervations : 
Firf, that the Laws in thoſe ancient times of the Normans 
were ſo general], as they then made no difference between pla- 
ces or perſons; but whether the peace was broken upon holy 
or common ground, or upon a Lay-man , or one in orders, 


the Lay power ſeiſed upon all. The fecond is the care they 


had for apprehending of the offenders in this kind. It the 
party ſlaine were a Norman or Frenchman, theLord of the 
manllaier was charged to have him forthcomming within a 
certaine time , or to pay the Kings fine of' 46 Marks ſo long as 
he had wherewith to ſatisfie, and what remained the whole 
Hundred was charged. But if the party ſlain were of any other 
people, the Hundred was immediately charged with the man- 
flayer, and muſt bring him to anſwer within a certaine time, 
or pay the Kings fine. The third and laſt is, the care they had 
to prevent breach of peace for the future: Firlt in ſetling of 
nightwatches by all Cities, Burroughs, Caſtles,and Hundreds, 
in ſuch manner as the Sheriffe or chiefe Officers by common 
councell ſhall adviſe for the beſt ſafety of the Kingdome. 
Secondly, in forbidding intertainment of unknown perſons 
above three daies without ſurety for his good abearance, or 
becomming his pledge for the publique ſafety , nor to let any 
perion paſſe away without teſtimony, under the miniſters and 
neighbours hand of their good carriage. 


A man committing adultery with a married wo- 
man ſhall forfeit to his Lord the price of his life. 

This made the crime inquirable at the common law as an 
offence contra pacem Domini ; but afterward it was finable to the 


King , and inquirableamongſt the -pleas of the Crown by the 
law of Henry the firſt, 


 Forceupena woman, to the intent to raviſh her, 
is fineable; but ifa Rape be committed , it ſhall be 
puniſhed with lofſe of member. 

The Crimes and offences againſt this Commandement were 


alwaies puniſhed in the Temporall Courts; by five at the leaft; 
and are {till in the Normans time proſecuted in the ſame way 


N(Ot- 
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Ll.Gulielm, 
cap+5 3) 
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—orwithitanding the growing authority of the Canon, | 
8.{omman- Robbery is finable. | 
demens. 
{ 


Ll. Guliclms 


Ll.Hen-1-C-10, 


The different Law between the Saxons, Angles and Dane, 
now by the Normans is ſerled in the more mercifull way ; and 
in caſe the delinquent made flight, the pledge ſatisfied the lay | - 
for him. But in the latter times of Hezzry the firſt the law was | 
again reduced to the puniſhment of this crime by death, and 


CaP» 4» b | 
Glany.1.6-c.6. hath continued. | 
Hoveded There ſhall be true weights and meaſures 

9 Comman key | 

dement. throughout the Kingdome, and thoſe ſhal be ſealed, 
L1.Gulielm. And this was the conſtant Saxon Law. 

Ce$5Ts« 


Perjury to be puniſhed by fine, and as formerly 
ſtill inquirable amongſt the Crown pleas. 


| ES —_—— 


CHAP. LI. 


The like of Luwes that concerne common intereſt of | 
Goods, 


F Cartell be taken by diſtreſſe the party that will replery 

Ll. Guliclm- | [Dos {hall pay for thereturne of the Cattell, and give ſecy: 

Cap.6. rityto bring the diltrefſe into the Court, if within a yeere and 
"0 a day it bedemanded. | 

ThisLawl take to be intended where the Cattell are taken 

dammage faiſant ; becauſe nothing ſhall releaſe the diſtreſſein | 

other caſes, but obedience to the ſummons. 


2. MNodiſtrefle adcomparendam ſhall be taken but after threeſe Þ 
Ll, Gulielm. yerall ſummons, and ſo many defaults niade; and in ſuc F 
£:4% caſe diſtreſſe ſhall Mue by efpeciall order .from the Count | 
courts 
I noted this partly to-ſhew thedifference of the Normans from 
the Saxons in the delay of execution of juſtice by ſo much 
mean proceſſe, and partly to ſhew the difference between the . 
Norman | 
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Norman times, and theſe daies wherein mens Cattell lie open 
10 the diltreſſe of every opprelling or extorting Bailiffe or un- 
known perſon, and no ſummons madeat all , whereby many 
poore mens eſtates are either undone , or they muſt ſubmit to 
theuniuſt demands of their adverſary. 


No manner of goods of above foure pence in valew ſhall be 
bought unlefle in the preſence of foure witneſſes of the Town. 
And the vendor ſhall fatisfie out of his own eſtate, it the ſale 
be not effeRuall, and in cale the vendor have no warrant for 
ſach goods by him ſold, 


No living Cattell ſhall be ſold, but onely in Cities, and be- 
fore three witneſſes ; nor ſhall any thing forbidden be ſold 
without warranty. | 


No faires or markets ſhall be holden , but onely in Cities, 
Burroughs,watled Towns and Caſtles. « 

Theſe Lawes concerning fales and markets were ancient 
Saxon lawes, and tend all to the ayoyding of cheating men of 
their CEO by ſurreptitious fale of them made by ſach as bad 
NO right, | | 


Goods found thall be publiſhed by the finder to the neigh- 
bourhood ; and if any makes claime and proofe of them to be 
his, he (hall have them, giving ſecarity to bring them into the 
Court, in caſe any other ſhall within a yeere. and a day make 
his claim thereto. 


The children of perſons inteſtate ſhall equally divide the 
herirage. | 

This 18 72 terminis the Saxon Iaw,and therefore concerning 
it I hall reterre to the ſame formerly recited; onely I ſhall adde 
hereto the Jaw of Herry the firſt, which may ſerves an expla- 
nation of the former. Any free man may deviſe his chattels 
by will : and if hedie inteſiate,his wite, children, parents, Or 
next kinne (hall divide the ſame for his ſoules good. The firit 


Þrauch whereof was ancient, anddoubtlelſe in continuall ule; 
bur 
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but the iniquity of the Norman rude times was fuch , thar the | 
Lords under ſurmiſe of arreares or reliefe would ſeiſe all the 
per{onall eſtate after the tenants death, and fo the right of |af 
wils was ſwallowed up; but this reſtoreth the power of laſ 
wils into its place, and in caſe the party died inteſtate,preſer. 
veth a kind of nature of deſcent, although they be more per. 
{onall. Nordoth that laſt clauſe of the foules good diſannul! 
the ſame,although the words nay ſeem to carry away the be- 
nefit to ſome other hand. For the whole matter is left to the 
diſcretion of ſuch as are next to the inteſtate. 


CHAP. LII. 


Of Laws that coxcerne common intereſt of Lands. 


He Laws that concerne Lands , and peculiarly belonging 

to the Normans,are ſuch as concerne principally the te 
nure of Lands ; which if duly conſidered, although ſavourd 
ſomewhat of the King, yet little of the Conquerour: tor 
generally it muſt be granted that tenures long before and after 
this time, were as the ſervices, ordered according to the will 
of the giver, in which as the King had the greateſt ſhare , and 
he the moſt publique perſon of all: ſo were his donations or: 
dered chiefly to advance the publique ſervice;and in this regard 
the tenareby Knight ſervice might more principally challenge 
theKings regard then the regard of allthe great men befides.But 
this was not the ſoare,yea rather it was the beauty and ſirengti | 
of the Kingdome; and for which the King deſerved an hono' þ 
rable name above moſt of his progenitors, who had not 6 Þ 
much land to diſpoſe of as he had,and therefore could not ad- Þ 
yance that ſervice in any proportion equall unto him. The ſore F 
that cauſed ſo many ſ1ghes, was the incumbrances raiſed upon | 
this moſt Noble and free ſervice, which through the evill of | 
times by this meanes became the moſt burthenſome and the | 
onely loathed and abhorred ſervice of all the reſt.] ſay through | 
the evill of times; for it cannot lodge in my thoughts but in | 
the 
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the Norman times the incambrances were nothing fo great as 

of latter ages, and that nmuch hath been imputed to the Lawes 

of the Conquerour , which they never deſerved , as may ap- 

peare in _ particulars , which the Laws of Herry the firtt 
vepreſerved in memory. | | 

_ Tenant of the King ovodhie Lord dying, his heire ſhall pay 7 Reliefe. 

no other reliefe then what by Law is due. | M,Paris 


: : | Th An. 
That which by Law is due is ſet down in the laws of William & nity, 


the Conquerour. 


C$, Horſes ſadled and bridled. 


| 4 Helmets. 
| 4 Cotes of Maile. Li.Gulietm, 
The Reliefe of an Earle 4 7 evan cap-32, 
4. Swords. 


[+ Paltras Cbridled and ſadled. 


{ 4. Horſes with Saddles & Bridles, 
2. Helmets. 
2. Cotes of Maile. 


2; Sal... 5 'O SY 
The Reliete of a Baron < 5. Soides: Ibid. c-33 
[5 $0 


2. Chaſers 
LL. Paltray 


{ His beſt Horſe. ? 
His Helmet. | 
| His Cote of Maile. | Ibid.'c.14, 
| > 


Cridled and fadled. 


The Reliefe of a Vayaſor to | His Shield. Ss, 
hisLord \ His Speare.. I00 

EEE | His Sword. 

| Oc if he had no Armes, [ 

| t thenhewas to pay 


. Thereliefe of the Countrey man is the beſt beaſt that is 3 
his poſſeſlion ; and of' him that farmeth his Lands I yokres LI-Gulie]m. 
rent. CaP« 29» 
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Marriages 


Theſe are the Reliefes due by law, and now ſetled in goog, | 
or armes, but afterwards turned into money 3 and its likely 
that the ill cuſtomes in the former times did extort both mg, | 
ney and armes, or ſach ſummes of money as they pleaſed ; ang 
by the very words of the law it ſeemes they had brought irt | 
an arbirrary.-power to take what they could get, and yera[| 
againſt Law. 


The Kings tenant ſhall adviſe with the King in marriage | 
his daughter, ſiſter, neece, or kinſwoman ; and his widdow jn þ 
like manner. 

The ſence hereof in ſhort is, that theſe might marry at their Þ 
own will, without paying fine or compolition to the Lord, 
and yet muſt have the liking of the Lord fo farre as to declar 
whether the man intended were his enemy ornot, and fitt 
performe Knight ſervice. This law was theretore grounded 
upon the prefent diftreſfe of affaires , wherein the nation ws 

unſetled, and common right having eſtabliſhed a mutuall tut 
between Lord and Tenant found out this meanes to preſer: Þ 
the ſame ; for If the marriages of thoſe that are related to the 
Tenant in ſuch-maniner as may inherit part or all his lands, orÞ 
have joynture therein, ſhould be left altogether at the liberty 
of the Tenant or his widow ; it maſt needs follow that the 
mutuall truſt between Lord and Tenant mutt faile , and th 
publique receive dannmage. And therefore if this cuſtome wer 
of Norman birth,it was begotten bpon a Saxon law,and mig 
the rather be owned by the Engliſh. 


The widdow of the Kings Tenant having children, half 
have her dower and portion ſo long as ſhe keeps unmarried. | 
| Theportion here is in the Latine word maritagirm, whid| 
I take to be the marriage portion given by the husband accorÞ 
ding to the Saxon. cuſtome, when as the dower in land wa} 
not in uſe, whereof is ſpoken formerly in that Chapter d} 
dower. And the Normans were neceſlitated to introduce thi! 
cultome of theirs with themſelves, partly becauſe it was pre} 
viledge which was. their own by birth, and it could not b+ 
waved without an eyident wrong done to the wives of the! 
mel } 
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men who had ventured their lives in that fervice ; but princi- 


pally becauſe it would not conliit with the worke in hand to 


diſclaime that cuftome which muſt needs be of infinite con- 
ſequence in the effeRing of what was principally ſought after, 
2iz. the union of the two peoples Normans and Saxons into 
one: I ſay it was principally ſought after by the Norman con- 
querour , if not led thereto by his own genius , yet neceffita- 
red thereto. by force of reaſon of ftate , as thall appeare here- 
after. And what could be imagined a more ready way to itay 
the effuſion of blood,and all other unhappy events of enmity, 


then by taking away enmity it ſelfe? or a more ſpeedy and 


certaineicourle for union, then to reduce the men and women 
of each people to mutuall ſociety, and to ſeale up all by a 
laſting bond of marriage? or greater encouragement for the 


comfortable proceedings therein,then the ſerling of the con- 


ſtant maintenance of the wife, incale of ſurvivorſhip by the 


law of dower of the Lands and Tenements of the Husband ? 
which was ſo full of contingencies, and uncertainties in the 
portion of goods that was by the Saxon Jaw appointed to the 
wife in ſuch caſe. Nor was this all; for by marriage thus made 
to the Normans they had a great hold, not ſo much over the 
Engliſh,as in the Engliſt,and that not onely during coverture, 
but by reaſon of this title of Dower the women became te- 
nants,and under the Lords wing,(o as they durſt not willingly 
and illegally offend their Lord in their widdowhood,nor by 
law nor reaſon match themſelves and their dowry to any other 
that was not firſt allowed by the Lord to be in friendſhip with 
him; and thus became the tenants widdows to be at the liking 
of the Lord for their marriage: and the like hereto may be 
faid concerning the husband in caſe of tenant by the curtelie; 
and however by the Norman former praiſe it waz much di- 
ſturbed; yer by Henry the firſt it was again reduced to its for- 
mer right, rather then originall ariling from his grant, as ſome 
hold, and proved advantagious for the ends aforeſaid. Now 
as touching their marriage portion of goods, becauſe the 
Saxon law had already endowed them: thereof, they could 
not be induced to lay down their known ancient right, till 
they found the new law of dower to ſettle, and fo ror ſome 
R-2 tim: 
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time both laws were in force , antill che more ancient Sax 
Jaw had an honoarable buriall.Neverthelefle for the preſent th 
law abridged that right ſo farce as to limit it to the widdoyſþ 
during widdowhood, according to the former Saxon lay, | 
Upon conlideration of all which it may well be conceivgſþ 
that the power of the Lords in con ſenting or diſſenting t 

the marriages of their tenants, widdows, and wards , was na ff 
ſo much an uſurpation upon the common right of the Englib|þ 
ſubje&s, as a ca{tome rationally , and with great wiſdome, a 
the courſe of affaires then ſtood, upholden and: allowed + 


moneſt them , principally for the ſpeedy ferling of a peas 


able government,and con(lolidating of two Nations into one 
and wherein England was then ſo happy as to come to a con 


clulion in ſeyca yeeres, which colt their anceſtors nigh wo 


handred yeeres experience with the Britons , beſides a worll 


of bloodſhed that might have deen ſpared, cre they could fink | 
out the right way to a delired peace by mutuall marriages half 


between them. 


Such widdow ſhall have the cuitody of the Eands of fic 


children, or otherwiſe ſuch other perton as by right oughtto | 


have the ſame. 
This is the firſt news of Wardlhips, that paſſed abroad an 


privilegio of a received Law , which together with the forn«Þ 
declare the right cuſtome of the Normans , and thereby th 
znjuſtas conſuetudines quibus Anglie regnum opprimebatur, vi. 


Arvitrary reliefe taken of the Tenants eltate,arbitrary marric 


ges niade of their perfons,and arbitrary grants of guardianſhip F 
of their lands; for as yet oppreſſion was not ſo high fiown a 
to ca(t the government of the perſons of their Wards out of the} 
view of theLords provifionary care,uponadventure of the next | 
inlaw,whether man or woman,wiſe or unwile, under pretence | 
to train him up in military ſervice fit for the Lords own ſafety, | 
and the Kingdomes lifeguard : but it was the proper ground | 
of the Lords own ſeiſure and right of wardihip, he being loc: | 
ked upon by the eye of common reaſon as the onely meet min | 
that both could and would effe& that worke, ſo as might be | 
molt adyantagious to the publique, which ſeemed to be chicly | 


con» | 
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concerned herein ; and upon the ſame generall ground the 
ſurvey of fooles accompanied the former, albeit it was not'in 
praiſe till Herry the firſt brought it in, as the Mirror of Juſtice 
faith (fo.258.) yet it came upon an ancient formdation laid 
in the time of the Danes. For my own part I will not diſpute 
the point whether this cuſtome of Ward{hip was purely Nor- 
marr, or whether it was derived from the Saxons anciently, 
who poſſibly might have ſome reſpe&tto Do's in ſuch ca- 
ſes to traine them up for the publique ſervice in point of 
war,eſpecially being poſſeſſors of a known right of reliete, as 
well as Alfed the Saxorr King did undertake the worke for 
the training of ſome ſuch parcicular perſons in learning for 
the ſervice of the publique, in time of peace and civill govern» 
ment; yet thus much appeareth that guardianſhip of Lands 
was a known cuſtome enough to make and maintaine a right, 
and that it by law was a right belonging to ſome perſons be- 
fore others, and that this had been: a cuſtome before the for- 
mer unjuſt cnſtoms crept into government of the Conquerour, 
and'principally of his ſonne Ryfwus : and though it we nr 
nable whether it ſetled firſt npon the Normans or the ngliſh, 
yet its manifeſt that if one people had it, the other people 
now comming into union with that people, conld not in 
reaſon exceptagainſt that caſtome which the other people had 
taken up upon ſo honorable grounds as reaſon of State, which 
as the timies then were, was evident and-ſuperlative eſpecially 
the cuſtomes being under the regulating of Law, and notof 


any arbitrary power , and can be no prelidents of tlie reliefe, 


marriage and ward(hip that after ages uſurped. 


Tenants in Knights ſervice ſhall hold their Lands, &c. ac- 
quitted of all taxes, that they may be more able to provide 
Armes, and be more ready and fit for the Kings ſervice, and 
defence of the Kingdome: | I 4 

This law whither it be a renewing of a former caſtome, 
or an. introdution of a new Eaw, its cleare it was upon! an 
old ground: That Tenants -by Knight ſervice muſt be ready 
for the ſervice of their Lord, and defence of the kingdome, 
whereof afterwards : But the law is, that theſe men ſhall-hold 
their 
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their lands of that tenure acquitted of all taxes,though legally 
impoſed upon the body of the Kingdome, which mult be con. 
ceived to be for the publique benefit, viz. cither for the pres 
paration or maintenance of publique warre for in ſuch caſe; 
ithath been in all times held unreaſonable that thoſe whoſe 
perſons are imployed to ſerve in the warres ſhould hold lands 
doubly charged to the ſame ſervice, viz. to the defraying of 
their own private expences in the warre, and maintenance of 
the publique charge of the ſame war betides. 


CHAP. LIII. 


Of divers Lawes made concerning the execution if 
Juſtice. 


Lthough in proceedings in caſes of vindicative julie 

delinquents might ſeem to be left rather to'the fury then 

mercy of the law; yet.ſo long as men are under the lay, 
and not without the law; it hath beenalwaies held a partof 
juſtice to extend what moderation might poſlibly ſtand with 
the honourof the law, and that otherwiſe an over rigid and 
tierce proſecution of the guilty is no lefle tyranny then the 
perſecution of the not guilty; and although violence was the 
proper vice of theſe times, yet this point of honour muſt 
givento the Normans, that their Sword had eyes and moe 
not altogether by rage,but by reaſon. 


No ſentence ſhall paſſe but « toy averment of the complaint 


LL.Hen- 1-:-5- By accuſer or witneſſes produced. 


2. 


Li (Hen. 1+ 


M. Paris. 


Fine and pledges ſhall be according to the quantity of the 
offence. 
By theſe two laws of Henry the firſt the ſubjefts were delive } 
red trom three grear oppreſſions : firſt, in making them offer | 
d:rs without complaint or witnefſe. | Secondly, in impoſing 
Lamoce-ate fines. I alily,in urging extraordinary baile. . | 
or | 
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| Forfeiture of fellons Lands is reduced to a yeere and a 
ay. | 
, The Normans had reduced the Saxon law in this cafe unto 
their own laſt, which ſtretched their delire as farre as the eſtate 
would beare ; but this being ſo prejudiciall to the immediate 
Lords who were no offenders in thiscaſe; and ſo contrary to 
the Saxon law, it was both done and undone in a ſhort ſpace 
by the allowance of Herry the firlt. 


Intent of criminall offences manifeſted by a& puniſhed by 
fine or mul&. eek Ck Ba C3 wa 

This by Alfred: law was puniſked by Taliaes law , but now 
by a law of Henry the firſt reduced to muldts. 


Mainperners are not to be puniſhed as principals, nnleſſe 
they be parties or privies to- the failing of the principall. * 
This law of Herry the firſt repealed the former Jaw of Canue 


244 , which muſt be acknowledged to be rigorous, although. 


not altogether without reafon. 


No perſon . ſhall be impriſoned for committing of mortall 
crime anleſle firſt he be attainted by verdi&of twelve men. ' 

By impriſonment is intended cloſe impriſonment, or im- 
prifonment without baile or mainpriſe; for otherwile its ap+ 
povens that as well by the Saxon as Norman laws men were 


ought to triall by reſtraints. 


| Nh» of murder reſtrained within the fourth degree... 
Betore this law Appeales were brouphrby any of the blood 
or kinne of the party (laine ; bat'now by Herry the firſt reftrai- 
ned. The ground ſeems to- be, forthat affeion that runnes 
withithe bluod,grows ſo cold beyond: the fourth degree that 
the death ofthe party is of ſo ſmall acconnras canit ſcarcely be 
reputed a loffe of furch conſequehee to the party, as to expoſe 
the lite or price of the life of the manſlayer unto the claime of 
ſuch an one ; andthus the Saxon law that gave the ſatisfation 
inſuch caſt to. the whole kindred, became limited to the fourth 
degree,as I conceive from the Eccleſiaſtical conſtitution concer- 


ning marriage, Two 
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Two things more concerning juridicall proceedings may 
be noted, the one concerning ſpeedy courle of juſtice, wherein 
they may ſeem to juſtifie the Saxon way , but could never a; 
taine to their pace , in regard they yeelded lo much timets 
Summons , Effoines, &c. The other concernes eleQion of 
Judges by the parties 3 for this we finde in the Jawes of Hey 
the firlt, 


OO C— —— 
% 


CHAP. LIV. 
Of the Militia during the Normans time. 


He power of Militia is either the legiſlative or executon 
T power ; the legiſlative powerwithout contradiRion reſt 
in the grand Councell of the Kingdome, to whom it belon 
ged to eſtabliſh laws for the | plrmeny a of the kingdomey 
time of peace. And this wi 


Itvicd : for the preparation; it confilteth in Jeavying men ad 
munition , - or of money ; In all which queſtionlefle wil 
be a difference between railing of warre by a King to 
vengea perſonall injury done to the Kings own perſon , a 
a warre raiſed by the whole Kingdome, or repreſentative bog 
thereof, which is commonly done in defence of publique in 
rereſt , and ſeldome in any offenſive way , unlefle in recover 


of aright of pofſeſlion, either formerly. loſt, or as yet no 

fully ſetled. Now although it betrue that ſeldome do inju 

ries refle&t upon the Kings perſon alone,but that the Kingdon 
” Will be concerned therein to endeavour a remedy; yet becauſeit 


may fall out otherwiſe, Kings having been occalioned coy 


war of their own accord,but in ſuch caſe could neither conpel | 
the perſons of bis {ubjeRts or their eſtates to be contributory Þ 
And of this nature I take the warre leavied by Harold againl | 


| appeare in the preparation falſ 
warre, the levying of warre, and mannaging thereof after vi 
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the Conquerour to be, wherein the greateſt part of the King Þ - 


dome was never ingaged , nor therefore did. it feele the dint 
of the Conquerours Sword at all ; and in this caſe the MY . 
mult | 
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maſt be allowed to ſuch asbeare the purſe : nor can it be con» 
cluded to-be the Militia of the Kingdome, nor any part there- 
of, although it way connive thereat. But to fer this contt- 
deration aſide ,' as not coincident at all with the Norman in-' 
gagements after they,were crowned , and to take all the ſub-- 
ſequent warres to be meerly defenſive -of the right of the- 
Crown , as in ſqber conſtrultion they will appeace to be: as. 
rouching the levying of money , its evident that it Jay onely 
in the power of the grand Councell of the Kingdome;.- for 
otherwiſe the Jaws were ſcrled that no-Tax ſhould be made or 
taken, but ſuch'as were due in the Conteffors time, as formerly 
bach been ſhewed. Secondly , for the preparing of men and 
munition, -it was done either by tenure or by ſpeciall law ; as 
touching tenure, it was provided by way of contra, that 
thoſe that held by Knights ſervice ſhould be'ready with their 
Armesto alliſt the King for the defence of the Realme': So as 
they were not bound by their tenure to ayd him in any other 
caſes.. Others were alſo by efpeciall law of 'the Land bound 
to be ready for their ſervice in that kind: For all the inhabi- 
rants of this Kingdome held their eſtates 'nnder; a generall 
ſervice, which by common right they are bound to performe, 
viz. in time of danger to joyn in detence of their Countrey : 
This is the common fealty or allegiance which all men owe ; 


and which if negle&ed or refuſed, renders the party guilty of 


treaſon againſt his Countrey, and hiseſtate under the penalty 
of forteiture ,i according to the old Saxon law revived and de- 
clared by Henry the firſt. Thus the law made preparation for 
the war, both of men and Armes. - Caſiles and Fortswere like- 
wile either firſt made by the order of the grand Councell, - or 
otherwile allowed by them for the defence of the Commons, 
and the Kingdome; ſo was the law of W:l:z2amz the firſt, The 
lkevying and mannaging of the warre- muſt not be denied de 
jure to belong to the rep. eſentative body ; ſo farre as may 


conliſt with the direftory part ,' for that it is a maine part of 


the government of the Kingdome in times of warre: And 


| . therefore Henry the firſt, amonglt his laws made! in-the ordi- 


naty courſe of Jaw making, provideth for the ordering of 
nien In the army in the field , and eſtabliſhed a law, that ſnch 


as 
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_ call him which: you pleaſe 3. and he being 


as forfooke their colours or allociats in the field, during the | 
battell, ſhould be puniſhed with death , and forfeiture of j, 
whole eſtate. Nor yer can it bedenyed but that de falfoKingg 


of their own accord,and by ſecret Conncell did dire thetein; 


either in the vacancy of Parliament, which was the general 
caſe of the firſt times of the Norman Conquerour,and thy 
whole reigne of Willam Rufas; or by connivance of the grand 
Conncell, while they faw nothing done but what was well 
done. Nor can it be rationally faid that Kings by ſuch advig 
as they have (in the receſſe of the grand Councell ) levying 
warre in defence of the publique, according to rules, doe 
therwiſe then their duty; or if the grand Councell looke on, 
ſee nothing miſgoverned , and ſay nothing , chat: they dy 
other then is meet z For it muſt be remembred , that Kings 
their firſt originall were rather Officers for warre, then peace 
and fo are holden by all Antiquity ,. arid as Generals in warn 
were called Reges or Inmprratores by the Grecians, Romany, and 
Germans: and at ſuch times as watre was concluded , atth 
generall meeting of the people they choſe their Dux or Re, 
choſen , all boyw 
themſelves to be.athis command, and to defend his perfani 
fo as while a King keepeth within his place, in time of dang 
its his daty firſt to ſtirre himſelfe, and ſtir up the reſt ; to le 
them and order them, as may be moſt for the publique defend, 
and to governe: the Army by-ſuch Lawes ag are or ſhall be eſt 
bliſtied by order of the publique meeting , and in caſe of ſuf 
den exigences to uſe his own wits; and in all this is the cow 
mon liberty no whit infringed , in regard that all is forth 
publique defence, .to which the Kudos are bound by thi 
tenures , and all others by the law. And this was this Kity 
dornies caſe in the Normans time, that both Leaders and ſou 
diers, whether by cle&ion of the people, or preſcription yt 
all ſerved for the defence of the Kingdome. Nor were tht) 


compelable toany other ſervice inconſiſtent therewith, nort! 
ſtand to any judgement in ſuch caſes differing from,or contri | 


C H AP, | 


ry to that of the Parliament it ſelfe.- 
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CHAP. LV. 


That the entry of the Normans ints this Iſland could not 


be by conqueſt. 


1 Hat in point of fait the entry of the Normans into Eng- 
land was not by Conquelt,will ſuficiently appeare from 
what hath been already noted. I ſhall make one ſtep 

farther , and ſhew , that as affaires then-ftood with the Con- 
querour, it was impotible for him to merit that name againſt 
the ſtream of providence , that had preingaged him to three 
ſorts of men, viz.the Normans,the Clergy,and the Commons 

of England, | | 
It muſt betaken for a ground that Puke ilan muſt give 
all faire correſpondency to the Normans, confidering they are 
members of his own body, and the arme of his ſtrength, with- 
out which he could doe nothing. And its not leffe certaine, 
that however the Sea divided the two Countries, yer long 
before the arrivall of the Army,the Normans and Saxans were 
ſo well acquainted by the latter accefſe of the Danes,” that 
partly. by marriage and other intereſts the Normans'niadeſo 
great a party in Exg/aud , as that party merited no leſſe from 
the Duke in his enterance , then thoſe he brought with him; 
and therefore both they and their allies in all reaſon muſt ex- 
pe& ſuch reward of their faith\ulnetſe to him, as the other had; 
nor could the Duke deny the ſame, unleſJe he had diltfaimed 
his own intereſts, whereof he had none toſpare. Secondly, 
their merit from the Duxe was accompanied with no leſle 
mutuall relation to his Army , b:ing of the fame blood with 
themſelves, and of ancient acquaintance, atid as injþoſible 
for the Duke to keep them from conſociation with the mixed 
people, as to abſtratt the mixed people each from other; one 
or both of which muſt be done, and the Conquerours muſt be 
kept fromincorp6rating with the conquered, or ele the law 
of conqueſt cannot hold. Thirdly.it theſe two had failed, yer 
2 had 
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as forſooke their colours or allociats in the field , during the 
battell, ſhould be puniſhed with death , and forfeiture of j, 
whole eſtate. Nor yet can it bedenyed but that de falfoKingy 


of their own accord,and by ſecret Conncell did dire thetein; 


either in the vacancy of Parliament, which was the general 
caſe of the firſt times of the Norman Conquerour,and th iſ 
whole reigne of Willa Ryfas; or by connivance of the grand 
Councell, while they faw nothing done but what was well 
done. Nor can it be rationally faid that Kings by ſuch adyia 
as they have (in the receſſe of the grand Councell ) levying 
warre in defence of the publique, according to rules, does 
therwiſe then their duty; or if the grand Councell looke oy, 
ſee nothing miſgoverned , and ſay nothing, chat: theydu 
other then is meet z For it muſt be remembred , that Kings in 
their firſt originall were rather Officers for warre; then petce 
and fo are holden by all Antiquity ,: ard as Generals in wan 
were called Reges or Imperatores by the Grecians, Romans, an 
Germans: and at ſuch times as watre was concluded , atth 
generall meeting of the people they choſe their Dux or Bey 
&all him which: you pleaſe 3 and he being choſen , all bowl 
themſelves to 'be.athis command, and to deferid his perſon: 
fo as while a King keepeth within his place, in time of dang 
its his daty firſt to ſtirre himſelfe, and fiir up the reſt ; to hal 
them and order them, as may be moſt for the mp defend, 


_ and —_ the Army by-ſuch Lawes ag are or (hall be ef 
y 


bliſtied by order of the publique meeting , and in caſe of ſus 
den exigences to uſe his own wits; and in all this is the cow 
mon liberty no whit infringed , in regard that all is forthe 
publique defence, .to which the Knights are bound by thi 
tenures , and all others by the Jaw. And this was this Kity 
dorties caſe in the Normans time, that both Leaders and ſou 
diers, whether by eleQion of the people, or preſcription , jt} 
all ſerved for the defence. of the Kingdome. Nor were thi) | 
compelable to any other ſervice inconſiſtent therewith, nort! 
ſtand to any judgement in ſuch caſes differing from,or contrt | 
ry to that of the Parliament it ſelfe. 1p | 
CHAT | 
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CHAP. LV. 


That the entry of the Normans into this Iſland could not 
be by conqueſt. | ry 


7 Hat in point of fa& the entry of the Normans into Exg- 
land wasnot by Conquelt,will ſuficiently appeare from 
what hath been already noted. 1 ſhall make one ſtep 
farther , and ſhew , that as affaires then-ſtood with the Con- 
aerour, it was impotlible for him to merit that name againſt 
the ſtream of providence , that had preingaged him to three 
ſorts of men, viz.the Normans,the Clergy,and the Commons 

of England, | 
It muſt be taken for a ground that Duke Yillam muſt give 
all faire correſpondency to the Normans, conſidering they are 
members of his own body, and the arme of his ſtrength, with- 
out which he could doe nothing. And its not lefle certaine, 
that however the Sea divided the two Countries , yer long 
before the arrivall of the Army,the Normans and Saxans were 
ſo well acquainted by the latter acceſſe of the Danes,” that 
partly by marriage and other intereſts the Normans'njade ſo 
great a party in Exglaud, asth at party merited no leffe from 
the Duke in his enterance , then thoſe he brought with him; 
and therefore both they and their allies in all reaſon muſt ex- 
pe& ſuch reward of their faith/ulnefle to him, as the other had; 
nor could the Duke deny the ſame, unldfe he had diftaimed 
his own intereſts, whereof he had none to ſpare. Secondly, 
their merit from the Duke was accompanied with no lefle 
mutuall relation to his Army , b:ing of the fame blood with 
themſelves, and of ancient acquaintance, atid as injpoſſible 
for the Duke to keep them from conſociation with the mixed 
people, as to abſtratt the mixed people each from other; one 
or both of which muſt be done, and the Conquerours muſt be 
kept from.incorporating with the conquered; or elite the law 
of conqueſt cannot hold. Thdtyalt theſe two had failed, yet 
2 | had 
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had the Dake by his manner of rewarding his Arnty diſabled 
himſelfe from holding , however he might ſeem to hare 
conqueſt. This was his gift of Mannors,Lands, and Franchi. 
{cs unto his ſouldiers , compleated with their ancient right, 
and priviledges in free ſervice; otherwiſe it had been litth 
bett=r then a trap to bring his own men intq bondage, whoby 
lately were free ſouldiers under no better then a Duke of their 
_ ownele&ion; and their government in their own Countrey, 
however big, yet had not yet bronght-forth a fovera'gnty into 
the world; their Duke no compleat King , nor theraſelves f0 
mean as vaſſalls; and it was equally difficulc for him to get 
up higher, as.for them to ſtoop lower : And however , it wa 
dangerous- now for the Duke to try maſteries, unlefſe he mes 
ned to hazzard all , and to change the ſubltance for the ſha 
dow.Laftly,to lay them all afide,and to take theNormans as in 
themſelves conſidered, a people under ſuch laws and cuttome 
as were the ſame with the Saxons, and originally in them and 
from them derived into Normandy by Rollo, or ſome other; 
or take themas a people willing to lay alide their own law, a 
ſome writers affirme, aud more willing to take up the Daniſh 
. cuſtomes, which were alſo very nigh a kinne to theirs, andin 
part ſetled by the Danes, in that part of the Kingdome where 
? themſelves moſt reſided. Ir muſt be concluded, that a go 
b Li vernment by law was intended, and ſuch a law that was no 
FS} way croſle to the fundamentall Iaws of this Kingdome , but 
concurring therewith; In every of which regards the future 
generations may juſtly claimie their immunities as ſicceſſors 
and heires unto the Normans, albeit no Saxon could have en: 
joyed orderived the ſame to poſterity. 


by conqueſt was the Clergy, a conſiderable part of the King: 
dome in thoſe daies,whenas in every Nation they grew check- 
mate; and in this Kingdome had well nigh the one halfe of 
the Knights fees, and chereby a principall part of theſtrength 
of the Kingdome, belides the conlciences of them all ; and'tor 
a reſerye they had the Pope in the reare , whoſe power in every 
bs 1 Kingdome was little inferionr to that of the Kings owne,and 
+] therefore ſufficient to ſtop an abſolute conqueſt, unleſſe it were 


A ſecond ſort of men that made the King uncapable to hold | 


firſt 
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firſt conquered. But the King came in upon great difadvans 
tages in both theſe regards : For whereas his pretence upon 
his entery was to advance juſtice principally toward the 
Clergy , who formerly were wronged by Hareld or voiced fo 
to be, this bound him trom injuſtice and oppreſſion ;: and fur- 
thermore the Pope had him in a douvle bond ; one as Prince 
of the Engliſh Clergy; the other as Judge of thetitle of the 
Crown by the Kings own eleRion ; and that by ſentence; for 
the King-had merited of him, it not to hold the Crown it 
ſelfe by Raley to the Roman See, yet by ſuch ſervices, as that 
the tripple Crown ſhould be no loſer. The King therefore 
muſt reſolve to have no more t& doe with the Church then 
will ſtand with the Popes liking , unleſfſe he meaned to adven- 
ture himſelfe and all he had into the danger of the great curſe, 
of which the King would ſeem more ſenſible then perhaps he 
was. Nor we:ethoſe times of the Church ſo moderate; asto 
bring forth Charchmen thatwould catch the good: will of the 
Laity by condeſcention, or Popes of that height of perfeQtion 
as to part with one tittle of their great Tiles, muchleſſe oughe 
of that pitch of power which they had griped, though it would 
. favethe world from ruine.--Inall-which regards the Norman 
Duke was too far inferiour to attaine by conqueſt any thing in 
this Kingdome, wherein the Pope or Clergy claimed onght to 
have or doe. | | | 
A third ſort of people avoided the dint of conqueſt either by 
timely ſiding with the Norman , or by conftant reliſting of 
him,or by neutrality. Of the firſt ſort were many,both Lords 
and others, that by affinity and conſanguinity were become 
Engliſhmen to the Norman uſe ; others were purchaſed there- 
unto by the Clergy , that were zealous for the Popes honour, 
that was engaged in the worke.Of thoſe likewſe that were re- 
ſolute jn the defence of the liberty of their Country there were Logulfus 513: 
not a few that purchaſed their liberty, who otherwiſe might 
under pretence of treachery have forfeited the ſame to the 
rapacivus humour of the Conquerour ; and this was not done 
onely by valour, for Nermandy ſtood in a tottering condition 
| with their Duke ; partly drawn away by the French , that fea- 
red the Dake would be too ſtrong for them; and partly de- 
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clining their own turther ayd, leait their Duke (thould betog 
great. tor the Dutchy. It !was therefore wildome in the Coy, 
querour to ſettle the Engliſh attaires in the fairelt way to gaine 
them for himſclfe , who had been ſo brave againſt him, By 
the greateſt number , eſpecially of the commons ,, lookeday 
while the game was playing, as contented with the caſt of the 
Dice., whatever it ſhould be. Theſe were afterwards by the 
King looked upon, notas enemies (as the preſident of Ednjn 
of Sharneburne witneſſeth ſufficiently)but upon ſuch as eithe 
were or by faire carriage would be made his friends; and there 
fore he concluded them undera law of aſſurance, that thy 
that had been ſo- peaceable,ſhould have, and enjoy their Lang 
3s intirely and peaceably as they had formerly done beforehi 
entry. To conclude therefore this point: if theſe three panin 
of the Engliſh Normans, the Engliſh Clergy, the ſtout Englilh 
and the peaceable Engliſh be ſer alide fromthe ticle of congul 
on 


, 


it will be probable that. not, onecenth partef the King 
wereever .uider other change then of the Governours ow 
perſon. | 
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| CHAP. LVI. 
A briefe ſurvey of the ſence of Writers concerning th 
point of conqueſt. - 


TFT He clamours in-ſtory that the Conquerour altered al 
made Jaws at pleaſure, brought in new cuſtomes , mob 
ited the perſons andeſtates of the people with depopr 

_ lations,extortions,and oppreſſions, and others of that natur 
' have made latter times to conclude his government to be(# 
of a Conquerour) meerly arbitrary , and that he did wha 
liſt: how different this concluſion is from the intent of th 
Writers 1know not; bnt if the Kings title and governn 
was as a Conquerour, then was.his will the onely law, # 
can adminiſter no cauſe of complaint of wrong and opp 
on ; and therefore if thefe be taken in nature of comprtek 
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they declare plainly that there was a law in title, or elſe there 
could have been no tranſgrefſion or cauſe to —_ But 
if the Reader ſhall apprehend theſe paſſages in Writers to. be 
no otherthen ſober reJations , then were it_not amiffe to con- 
fider fromwhat ſort of men theſe complaints or relations doe 

occed, viz. from Writers that have been cloyſtered men, 
ittle ſeen in affairs of State more then by common report and 
rumour 5. prejudiced by the Kings diſpleaſure againſt ' their 


og 


_ Cloylters, andthereforeapprehentive of matters in the ſaddeſt 
* ſence, and many timesfar beyond the truth, and might as 


BB well be ſuppoſtdto.miſrelate , as to miſtake. -'For if weſhall 


touch 'upon particulars , I thinke no man will deny but the 
King allowed property indifferently , as well to Normans as 
Engliſh, if the premifles be rightly conſidered : and therefore 
though ſomewhat be true of the plandering of houſes of Reli> 
gion,perſecutingof rhe Engliſh: Nobilicy, depoſing of Biſhops 
arid Abbots, whereof they ſpeake3 yet all mightbe deſervedly- 
done in a legall way, and in execution of juſtice, whereof 
Hiſtories are not altogether filent; Neverthelefle,if in the pro-- 
ſecution the King did fhew a kind of rage, and ſome ralbneſle, 
it might be imputed to the common infirmity of great men 3 
for as oppreſſion upon thoſe that are inferiour,makes them 
mad , 1o doth treachery againſt them that are ſuperiour make 
them little other 3 eſpecially if they be overtaken with a fit.of 
paſſion in the inſtant, or their minds wrapped into a whirl- 
poole of affaires. | | 
But the change of laws makes'the greater noiſe ; wherein 
what change they ſaffered,may appeare fromthe premilles, if 
Writers have delt uprightly ; Otherwiſe general] imputations 
without particular inſtances will never ſway opinion con- 
trary to the curranc of the laws that are publiſhed , eſpecially 
ſeeing we have obſerved the erronr of the beſt Hiſtorian of 
thoſe times, in calling thoſe things new which were anciently 
uſed in Englend, before Normandy was gy a condition of a ſtate. 
Yet if this ſhould' be granted,and that there were ſuch change 
of laws as is pretended,ic makes nothing to the point of con». 
queſt, ſo long as the new laws are made by advice of conimon 
Gouncell , and for the common good; and fo long as they 
are 
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are eltablithed ro be rules for government, '] remeber 
affirmed by ſome of thoſe ancient Writers , that the Duke 
King would have brought in the cuſtomes of Norwey., butth 
.carnelt mediation of the Englith prevailed againſt .it; andj 
evincech two things to my opinion; firſt, thatthere was q 
{tion made what:law. ſhould be eſtabliſhed, Secondly,that ng 
withſtanding the interelt that the Normans had in the King 
dome ,  they.could not prevaile to bring in the whole bodyg 
their law, or of the cultomes of Norwey, which were not oneh 
the prima materia of _ their law , butalfo in kind .had-a ſetlin 
at that very time in thoſe places of this Kingdome whereth 
Danes had their principal ſeate; and therefore not altogeths 
ſtrange to the Saxons themſelves. The fumme of which wil 
be chis , thatupon debate a law mult be ſetled, and that ny 
the law of the Conquerours own will, nor the: law thatfuj 
with his deſire; but the ancient law of the Kingdome:- aff 
therefore if at any time the unquietneſle of ſome of the Englil 
brought the King to ſome thoughts of arbitrary rule, andy 
ſhake off the clog of Saxon law 3 it was long ere it ſtirred, and 
{prang up too late to raiſe the title of conqueſt ; and withend 
too ſoon to ſertle it. : 
_ - Astouching the change of cuſtomes (for that alfo is impy 
red to theConquerour _) it cannot be denied but ſome alter 
tion night be in matters of ſmaller conſideration ; yet aretk| 
Writers not without miſtake in the particular inſtances; Fit 
whereas they tell us that the Conquerour tooke away th 
cuſtome of Gavell kinde, and brought the cuſtome of dilcen 
to the eldeſt ſonne; and that Kent ſaved their liberties and cor 
tinued this cultomie of Gavell kinde ; I ſhall not contendabout 
the liberties of Kent, but muſt till I ſee better reaſon hold 
opinion of the change of inheritance to bea meere conceit: 
For ( belides what hath been already ſaid concerning that ar 
ſtome of Gavell kind ) if webelieve Glanvile, the differenc 
was between Lands hqugen by Knights ſervice, and in ſocage: 
the firſt of which in his time by aucient caltome alwaies & | 
ſcended to the eldeſt : and thoſe Lands that were holden in| 
Socage ( it noepargbleby cuſtome , in which caſe they welt 
equally to all»the fonnes ) went by cuſtome in ſome places : 
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the eldeſt , in other places to the youngeſt ; ſo as the rule of | 


inheritance in the Norman times was cuſtome, as well as in 
former times. And furthermore,it the cultome of Gavell kind 
had been the generall cuitome of this Nation , the King by his 
change had contradifted his own Prerogative, and granted as 
great a liberty to his ſbjzQtz as could have becn invented : For 
had thexaſtome of Gavell kind happened upon the Lands in 
Knight ſervice, ic had brought all the ſonnes under the law 
of Wardihip, and had made a ready way to inthrall all men 
of worth,and undoe all husbandry ; the firſt whereof had been 


as advantagious to the Kings private interelt,as both deſtraCtive 


to the publique, 
Nor is it cleare from any Anthour of credit, that the Nor- 


mans changed the tenures of Lands; albeit that it cannot be 


denied but ſuch Lands as he had by forfeiture, or otherwiſe, 
were in his own power to diſpoſe upon what tenure he plea- 
Cd; for as well before the Normans time as long after,tenures 
were like as the ſervices were, all at the will of the donor; and 
were of as many individuals almoſt as the minds of the ow- 
ners; ſome being of more generall regard and publique uſe, 
are recorded among(t the grounds of Engliſh laws ; none of 
which appeare to me to be of Norman originall,although they 
received their names according to that dialeQ&. 

The next thing objeCted is the change of Language , which 
thing ſome Writers tell us the King endeavoured ; or which is 
worle, tobe ſo abſolute, as to be abſc]nte tyrant, and to pub- 
lifh laws in a forreigne language , that the people through 
ignorance might the rather tranſgreſſe, and thereby forfeit 
their eftates This (if true) fo far differed from the nature of 
a Conquerour,as rather proveth that he was put to his ſhifts : 
Neverchelefſe the thing taſteth ſo much of ſpleen , as it might 
occation dittrult of other relations concerning this ſubje& : 
For beſides that it.is nonſence for a Conquerour to entitle 
himſelte by a cheat, where he hath an eldertitle,by conqueſt ; 
[ ſhall in full anſwer to that calumny inſert a paſſage of an Hi- 
ſtorian that was in the continuall view of publique affaires in 
thoſe times , who ſpeaking of the Conquerour ſaith, That he 
commended the Confeſſors laws to his Juſtices in the fame 
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Langnage wherein they were wonted formerly to be written, 
leſt through ignorance the people might raſhly offend. And 
another Authour faith, that the King had adefire to learn the 
Engliſh tongue, that he might the better know their Law, and 
judge according thereto. Its probable nevertheleſſe, that the 


laws were in the Norman tongue, and its no leſle likely tha þ 


the pleadings,in reall ations eſpecially , were alſo in ehe ſame 
Languagz3 elſe nuft the Normans be put to ſchoole to learne 
Engliſh, upon perill of lofe of their eſtates : but that either 
the written laws were wholy concluded into the Norman 
Tongue, or that the publique pleading of cauſes by word df 
mouth in all ations where the iſſue was lett to the Countrey, 
were in any other Language then Engliſh, no —__ Reader 
will conceive: ſeeing it had been a madnefle for an Engliſ 
Jury to paſſe their verdi& in any caſe wherein its likely many 
of them underſtood ſcarce a ſyllable of the Noryan language, 
muchlefſe ought of the matter upon which their verdiQ ſhould 
be grounded. Adde hereunto,that its not likely but the Con 
querour inhibited the uſe of the Engliſh language in all matten 
of publiqueRecord,in as much as the Charters nuade by himto 


corporate Towns and Franchiſes were ſometimes in the Sax- 


on, more generally in the Latine, but ſeldome or never in the 
Norman diale& ; and that pleadings and inditments were 
entered in like manner in the Latine Tongue ( as formerly 
by an old cuſtome brought in by the Clergy was uſed) for 
the Clergy , who had gotten the Key of knowledge and Law 
into their own cuſtody, layd it up in that Language whereot 
the Commons had little knowledye , that they might thereby 
be enforced to depend upon theſe men for juſtice,as well as for 
plety. The Normans therefore either found it too hard to 
alter the former cuſtome in ſach caſes ; or «ſe thought it the 
wiſelt way to chooſe the Latine as a third Language indiffe- 
rent as well to the Normans as Saxons, and beſt underſtood of 
any forreine Tongue beſides : and yet endeavoured to bring 
both peoples into one Language, as they were intended to be 
one people; and to prefle the uſe of the Norman Tongue in 
publique affaires , ſo tarre as might conſiſt with good govern- 
ment and juſtice, leaving time and occaſion to worke the _ 
whic 
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which doubtlefſe was nich, and had bezn more, had the Nor- 
man race continued in the Throne. But falling out otherwiſe, 
the Engliſh blood prevailed in the head, and the Language 
continued poſlſellion, mixed onely with ſomie Norman words, 
as the people were alſo a mixed people. So as the Language 
was changed, though it was altered. 

Laſtly, its affirmed that the Normans did impoſe a new cu- 
ſtome called Coverfeu; and its thought by ſome to be a meere 
vaſſalage , that every man at the noiſe of the Bell every night 
muſt put out both fire and Candle; and yet isa matter of fo 
{mall concernment ,, that (of being in its own nature conve- 
nient) Scotland received it without ſuch coercion ; and can 
be reputcd for no other then a ſeaſonable advice , which any 
Corporation in time of danger might order within their own 
Precin&, without tranſgreſſing the liberty of the ſubjefts. Of 
lefle conſequence is that change,which is alledged was ought 
in by the Normans in the ſealing of Deeds of conveyance, by 
ſeting a print upon Wax annexed to theDeed, which for« 
merly was wont to be by ſetting a print upon the blanke at the 
ed of the Deed; and yet its looked npon by ſome as a trophee 
of conquelt or abſolute government : concerning which, I 
will not diſpute whether the Normans firſt brought in this 
courſe, but (hall reſt in this,that the King being about to com- 
pleat the unity of the Laws in the ſuperſtructure as well as in 
the fundamentals, if herein and in ſame other particulars the 
Engliſh ſubmitted to the Normans, they lizewiſe ſtooped to 
the Engliſh Law in other things : and therefore ſuch concur- 
rences ought not to be imputed unto a conquering power,but 
unto moderation amongſt a company of wiſe men. 

Thus having glanced at the changes of Property, Lawes, 
Tenures, Language, and ſome cuſtomes, we come to that 
which is the maine occaſion of all theſe complaints , 1 meane 
unlawtul Taxes, aftoritinges, and other ſuch oppreflions upon 
the eltates of the people : concerning which 1 purpoſe not co 
contend , for much thereof is like to be true : the Norman 
Kings ( eſpecially the two Williams ) being under continual! 

0ccalton of expence, many warres, more provocations,which 
kept chemever in aftion, and that wrought their ſpirits into 
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an immoderate hear , little inferiour unto rage; and fo th 
might ſoon outreach their bounds,and lit heavy on the peo I 
and in ſuch occalions no man eſcaped, Norman nor Engl 
Clergyman nor Layman ; nor did the Kings themſelves cone 
off ſuch gainers, but that they might ſometimes put up their 
gettings into their own eyes, and ſee never a whit the work, 
And yer to ae them right, they were not alwaies of ſuch ſad 
infiuence, but had their zcidz intervalla; eſpecially he that had 
the leaft cauſe, I mean the Conquerour,who certainly was a 
man of a ſerious regard, and did not onely remit ſometime 
his rigour in exaQing where he ought not . but alſo forbarety 
require that which he had ſome colour to demand: for whereg 
the Daneguelt was left unto him in the nature of an annuity, 
he was contented to turne it into a ſumme in groſle,and to de 
mand it onely Czm ab exteris gentibus bellz vel opiniones belly 
rum inſurgebant; and it was then done conſultis magnatibw, 
Theſe things thus con(idered,might have mollified ſomewhat 
the Pennes of angry Writers; and where they faile , may be 
caution to Readers to conſider occaſions and difpoſitions of 


Princes; and ſfolong as Laws hold in ticle,to conſirue the irrs- | 


gularities of Princes to be but as ſteps out of the path tos 
voydalittle dirt, that a man may get home the more cleanly; 
and therefore rightly can derive no other title of abſolute ſo- 
veraignty to their ſuccefors then to hold by intirmity. And 
thus the Government under the Normans at the worlt was but 
like that of childhood, following ſudden and preſent deſires; 
not wiſe enough to plot for abſolute Monarchy, nor to keepe 
off a polity , which {till rooted underneath, though the fruit, 
while it was now green was harſh and unpleaſant. 

| ſhall conclude this Norman diſcourſe with this advertil= 
ment, that notwithitanding the words Conqueroury and Con- 
queſt have often faln from my Pen , and hereafter may doe the 
like, yetcan [I ſee no reaſon why divers ſucceedin 


ming to the Crown by argument of the Sword 


» and not by 
right of deſcent, may not deſerve theLaurell as well as the firſt 


Norman King 3 onely becauſe fame hath fancied him thac Title, 
undera kind of preſcription I do the like. 
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CHAP. LVII. | 
of the Government during the Reignes of Steven, 
Henry the 2. Richard the 1. and John. Ard firſt 
of their Titles to the Crown,and diſpoſition in govern* 
ment, 


T Have cut out this portion of one hundred twenty and 
five yeeres ( containing the reignes of theſe Kings ) apart 
from their ſucceſſors, in regard of their titles; all of them 
being under one generall climate , and breathing one ayre of 
eletion,and compa between them and the people. Now was 
the iſſue male of the ſtocke of Normandy quite waſted; I meane 
in relation to ſucceſſion by inheritance : for although it was 
the lot of Hemry the tirſt to have many children, yet it was not 
his happinefſe to have many lineal ; nor to hold what he 
had ; nor of them all was there left above one that might pre- 
tend to the Crown, and it a daughter , who was the great 
Grandmother to all the ſucceeding Kings till this day. Onely 


King Steven like an unruly ghoſt comming in upon the Stage $24, 


troubled the play during his time. This daughter of Henry 
the firſt was married to the Emperour Herry the fourth ,” and 
ſurviving him was in her fathers life time acknowledged to te 
his heire; (the Sea having formerly ſwallowed up the remain= 
der of his hops) unto her the Lords ſware fealty as to the 
n*xt ſucceſſor in the Throne after the deceaſe of her father, 
being led thereto by the inſtigation of her father, whoſe 
conſcience told him that the Title to the Crown by in-. 
hericance was weakned by his own preſident , himfſelte com- 
ming to the ſame by ele&jon of the people, contrary to the 
title of his brother Robert. Neverthcleſſ this was not the firlt 
time that the Englith Crown refuſed to be worne by praCtice 3 
tor Henry the firlt being dead, Steven the younger ſonn* to a 
younger liſter of Hezry the firſt put up head; who being of 
the Royall ſtemume, a man, anda brave Souldier, by the anci- 
en 
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ent courſe of the Saxons, had title enough to be thought upon 
in a doubtfull ſucceiſion. Beſides, he was a rich man, and had 
enough to raiſe up his thoughts to high undertakings; anda 
Brother , a Biſhop and Legate to the Pope here in England; 
one who was of a high ſpirit, and vaſt power; advantages e- 
nough to have quickned a much duller ſpirit then his waz 
who was the ſonne of a daughter to W/;Z;am the Conquerour; 
and to make him yet more bold , he had the upper groundot 
the heire , who was a woman, diſadvantaged by a whiſpering 
of wilfulnefſe, and cuſtomary government likean Emprelſe; 
which was too high a faile for an Engliſh bottomie , wherein 
ſo precious a treaſure as the ſuabjeRs liberties was to be ſhipped, 
Thus provided, Steven ſtepped up to the Engliſh Throne, and 
with proteſtations of good government entered and mad: 
ap the match both for Crown and Scepter , the people waving 
the title both of Empreffe and heire; the ans of the 
E. of Bloys eNder brother to Steven gave way to the common 
law and liberties of the ſubje& to faſten root and gather 
compence after the violence of the Norman blaſts was out 
breath 3 thus making way over hedge and ditch or all Oathez 
rill the King was quietly ſetled in the Throne. 

Quietly, ſaid I? that 1 muſt retra&; for he never had 'quit 
during his lite, though generally was viRorious , and dids 
much as a King could doe that had the paſſions of a man and 
Souldier, to give the ſabje&ts content. The true cauſe whered! 


was an errour in the tying of the knot 3 wherein he neith* Þ 
became theirs, nor they his : For the fealty that was ſwornt! Þ 


him was but conditionall and eoxſqze ; and yet the Kings pro 


miles were abfolute, and better obſerved then the peoples wert, 


pollibly becauſe his engagements were more. For beſides hi 
proteltations, the King pledged his brother the Legate tO the 


people, and morgaged himſelte to his brother ; and tobotÞ 


gave both to the Clergy and Barons liberty to build and hold 


Caſtles for their private ſecurity : the iſſue whereof may mind 
that too much counterſecurity from the King to the people þ 

like ſo many Covenants in marriage, that make room fa} 
jealouſie,and are but ſeeds of an unquier life ; and thus it befel } 
els | 
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this Kings reigne. His firſt troubles are brought in by Hiſto- 
rians, as if they dropped from Heaven , yet probably came 
immediately from without, viz. from beyond Sea where the 
Emprefſe was : for as the Kings engagements were in their firſt 
heate on the one fide, ſo was alfo the Emprefles choler on the 
other ſide, and therefore might make the 6a aſſault; and the 


Kings firſt ſacceſſe therein falling out proſperouſly for him, 


conceited him that he was [trong enough to encounter his own 
Covenant, although in truth he invaded but the skirts there- 
of; 1 meane that collaterall ſecurity of Caſtles : for by expe- 
rience he now feeles that they are blocks in his way , he muſt 
th-refore have them into his own power. But the Clergy are 
loth to forgoe their pawn till they had. their full bargaine, 
(for naw they were working hard for inveſtures of the Mitred 
Clergy under the patronage of a-Lepate that had the = in 


bonds ) afted their parts ſo well as they ingaged the Nobility 


for their.:liberty of Caſtles, in which atchivement the King 
was taken priſoner. The Empreſle betakes her ſelfe to the 
Clergy, and by the Legates meanes procures a kind of ele&ion 


to be Queen; bat ſhe ficke of the womans hamour, and(think- 


ing too much of the Empreſle, and too little of the Queen ; 
and forgetting that the Fnelifh Crown would not fit an Em- 
preſſe,unleſſe ſhe could fit her head firſt to it, choked her owne 
title by prerogative, and ſo let the Crown {lip through her 
hands, which fell upon the head of Steven againe , who 
maintained it by his Sword, after by compoſition ,and then 


| dieda King; and thus like a vapour mounted up by the Cler- 
| gy, toſſed by tempeſts for a time, and at length falling, gave 


way to the Crown to have its free courle to the Empreſſes ſon 


| by Geoffery Plantagenet, 


This was Herxyy the ſecond, the moſt accomplithed for wit- 
dome, courage, and power, of all his predeceſſors, and one 


{ that wanted nothing but purpoſe to have undone what the 
| foregoing Princes had done, in the ſeling of the liberties of 
| the people; for the ſubje&ts were tired with the unquiet for- 
| mertimes, and the Clergy in diftrattion through the Schiſme 
| In the Popedome between ViFor the fourth and Alexander the 
thicd;) 
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third ; and very unfitting all were to diſpute the point of Pres 
rogative with ſo mighty a Prince. And it was the wildome 
of God to order his affaires ſo, as that he was not very fit to 
diſpute with the people in that caſe : tor his title to the Crown 
was not very excellent, being neither heire to the laſt King 
that reigned, nor to the laſt of that title, I mean to Henry the 
firſt ; but ſonne onely to the Empreſle, who was now alive 
and by deſcent was to be preferred before all other. His titl 
therefore is clearly by compa and agreement made betwee, 
the Lords, King Sever, and himelfe, all being then ready t 
try the right by the Sword to that to which none of them hal 
any right at all at that time, but by the favour of the people 
Nor did the King ever after diſpute the ſtrength of this tit 
although before he died, his mothers death conveyed ovet t 
him what right of deſcent ſoever was confiſtent with thelm 
of the Crown'; nor did occaſion favour him thereto : for x 
its never ſeen that any man is honoured by God with many 
advantages, without proportionable imployment for the ſane 
{ſo it befell with this King; His great Territories in Fray 
brought jealouſe in the reare; and it ſtrife and contentim 
with France , enough to turn his thoughts from waxing war 
ton againſt his own people : and therefore his wiſdome taught 
him to preferre peace at home to the chiefe of his prerope 
tive; to become ſomewhat popular, and yet to looſe nothing 
of a King thereby ; his way was to keepe the Church ma 
down, that had during his predeceſſors time grown, whethe 
more obſtinate againſt the King , or inſolent over the people 


is hard to judge; and in this he had the people to friend; and 
might have prevailed much more then he did , but that th'Þ 
people feared the threats of Rome more then he ; and hinſelt} 
(if not guilty of Beckers death) more the conceit of fame thaÞ 


there was cauſe : theſe concurring with unnaturall troubls 


from moſt unthanktull ſonnes, made that ſpirit of his to fail 
that formerly knew na peere; as its often ſeen that the moſt ge | 


nerous ſpirits are ſooner quelled with ſhame and griefe, the! 
with feare of any danger whatſoever. Towards his Lay-ſub- 


jets he was more regardant for the ſetling of Laws, and execu | 
| ting | 
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ting of juſtice, ſo as ſome have thofaght him the firſt wombe 
of our Engliſh laws ; others more truly the firtt Aecens tince 
the conquelt that brought on the ſpring time of a ſetled Com- 
mon-weale,, and thereof left this faire teltimony by his put- 
ting forth that Primroſe of Engliſhlaws, under the name of 
Glanvill, letting all men know that thenceforth England 
would no more vale ir ſelfe in an unknown law , but explaine 
it ſelfe unto the World to be a regular government , ſuch was 
the Kings Idea; yet was he touched with ſo much of the com*- 
mon infirmity of Kings as ſhewed him to bea man; eſpecially 
in his old age, being loaden with military attaires, wherein he 
had been long exerciſed, he had contracted ſome ſhifting 
courles of a ſouldier in gathering money, and ſouldiers ſome- 
what out of the rode way of an Engliſh King, and ledan ill 
example to future ages: nor had he cther ſalve tor this wound, 
but that it was for the honour of Chriſtian faith, and for the 
fake of Ferzſalem. 

Next comes in Richard the firſt, Henry the ſeconds ſonne 
both in birth and courage yet was his behaviour to his father 
ſuch that his meritorious holy warre could never wipe it out 
of the Callender of tory. His entrance was upon an ele&ion 
made in his fathers life time, and the ſame confirmed by re- 
ceiving of homage from the Peeres, The ſad troubles that 
this elettion amonglt other things occalioned to his father in 
his old age ſhow plainly that Richard truſted not to the title of 
inheritance 3 nor the French iving (that tooke his part) unto 
the Engliſh cuſtome, for the poſſeilion of the Crown ; but all 
muſt be done in the lite of the father , that mult ſecure the g0« 
vernment to the ſonne when the father is dead : and thus is he 
entred upon the I hrone,, not as heire, bnt as ſucceſſor to his 
father, yea rather as ſurvivor, taking poſſeſſion of what was 
by ſpecial] compaCt conveyed to him by the means of his father 
in his jtetime, though ſore againſt his will, if writers ſpeake 
true. As his entrance was, it promiſed a better government 
then followed ; tor though ir was for the moſt part hidden in 
the wombe, as himlelte did ſablift in an other world,yct by a 
lecret providence he iwas g1ven over to the eleftion of il] depu- 
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ties ; and therefore he waz mot welbeloved , however deere he 
was to this Nation. A third part of his government was ſpent 
ina calm with Pope, Clergy, Commons, and all Nations tha 
were not Infidels, upon conſcience it ſeems that he onght no 
to be troubled who adventured his perſon fo bravely in the 
holy warre. But aboveall he was the Clergies darling, na 
onely for his adventure in the holy Land, but now much max 
in his returne by his impriſonment in Germany ; and therefure 
they ſtucke cloſe to him in his abſence, not onely in mainte- 
nance of his right to the Crown (whereto ſome made clainy, 
and his own brother Fobz did more ) bnt emptied themſeljg 
to the utmoſt for his delivery, which they effected to the 


envy of the French , and ſuch as longed for his downfall her 


in England. The King comes like the Sunne riſing, ſcatts 
ring hisbrothers defignes by his very view; then returns hi 


thoughts for France, where he ſpent the reſt of a reſtleſſe lik, Þ 


and as his entry upon the Throne was unnaturall (for he na: 


his way upon his fathers Hearſe) ſo was his reigne full of trow 
bles, and his end notunlike ; for it was violent , and bythe 


hand of his own ſubje&; and ſo ended his reigne that ſcarce 
had any beginning. 
Next comes in King ohz to a his part according tohi 


entry hand over head ; whether called by a people {cared wit Þ 


the noiſe of ſucceſſion by inheritance, or ſuch as thoughtit 


not convenient nor fafe in a [tirrirg time to havea child to | 


their King or laſtly, led by an intereſt that Fobz the youngel 


fonne of Henry the lecond had by wofull experience obtained Þ 
amonegſt the Lords, or ſome or all concurring ; its cleare the Þ 
croſſed the way of inheritance, waved Arthars title who ws | 
heire to Richard the firit, and by him alſo appointed to ſur Þ 


ceed , being then but a child; and they choſe Fobz, a mand 


warre, trained up in the government of Ireland, which made F 
way tor his aQive ſpirit; and well ſeen in the government of | 
England, which might have niade him wiſe : and under thele | 
concelts were willing to forget his oppreflion in Ireland, his F 


treachery againit his Lord and King in Erxg/and, ſet the Crown 


upon his head, and in concluſion atted the Tragedy of Abimr } 
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lh in Engliſh, wherein the Cedar was rooted up, andthe 


Bramble troden down. | 

The generall temper of his government ſheweth that though 
the King muſt be thought ſober, yet the man was mad 3 for he 
hauked at all manner of game, France , Scotland, Exgland, 
Laity, Clergy , ſpared not the Pope himſelte, ſcornedrto ftoop 
to occalion ; all which he did by the ſtrength of the name of 
aKing, till at length being well cuft and plumed, he was 
faine to yoke his lawleſſe will under the grand charter, depoſe 
his Crown at the Popes foot, and inſtead of a King became 
little better then a chiefe Lord in England. Thus althongh 
Richard the fir forgot this mans dilloyalty, yet God remem- 
bred it : for the King having gotten the Pope upon the hip, 
and put him to his laſt ſhifr to ſtirre up the French to ſet his 
curſe on worke was by an hidden providence conquered in 
the middeſt of a Royall Army , without view of enemy, or 
other weapon then a meere noiſe 3 his Nobility (either ſuſ- 
peing all would be gone to Rome, or expeAiing that the King 
would not deny them their own, ſeeing he had been ſo profuſe 
in giving away that which was not his _) demand: that their 
liberties might be confirmed ; but he being Ioath to be tnated 
by his Nobles , though he was overmatched by the Pope,armes 
himſelfe with the Popes curſe, and the Lords themives with 
the French mens power : thus the tables are turned , and the 


French playing an atter-game to gain to themſelves the Crown 


of Englandaafter they ſaw the death of a Warlike King«di{co- 
vered their deſigne before it was ripe; and in the concluſion 
were beaten out of the Kingdome by a child. Heh 
Its not worth inquiry what the King allowed or diſallow- 
ed; for it was his courſe to repent of any thing done contrary 
to his preſent ſence, and made it his chiefe principle inpolicy 
to have no Princes but defire ; wherein he triumphed- too 
long by reaſon of the contentions between: the Clergy and 
the Laity, which comming nigh unto the paſh of the pike, 
and the King ready for the ſpoile of bothsi;' the Barrons and 
Clergy ſuddenly cloſe their files, and like'a ftone-wall. ſtood 
firm to each other till the King wearied with ſucceſsfefle labour 
Aa2 was 
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was glad to give and take breath , confirmed the liberties gf 
the people by his Charter , which is now called the 7/ayn; 
charta 8 ſubſtance; and gave ſuch collaterall ſecurity for per. 
formance on his part as did let the world know the thing waz 
as juſt as himſelfe had been unjuſt : The worſt point inthe 
caſe was that the people got their own by a kinde of rediſſei. 
fin ; a deſperate remedy tor a deſperate condition , wherein 
the Common-weale then lay between lite and death uponthe 
racke of the will of a King that would be controlled by ne 
—_ but his own appetite ,. and was in the end deyounrtd 
y It. | 


CHAP. LVIN. 


of the ſtate of the Nobility of England from the Cm þ 
queſt, and during the reigne of theſe ſeveral Kings. 
:"Þ Nder the title of the Nobility of Exgland I ſhall com: | 
& prehend all ſuch as are of the greateſt emincncy for birth Þ 
or wiſdome and learning, and advancement into plaz Þ 
of government and honour. Theſe were in the Saxons tins Þ 
the flower of the people , flouriſhing onely from the honou Þ 
'thacaſcended from .beneath their deportment then was fulldt 
 cheere and ſafety to the people : after that royalty ſprung up, Þ 
the influence thereof upon them exhaled ſuch a reciprocll Þ 
Intereſt backe againeas made them leſſe regardfull of their on Þ 
roote. Whereas we ſee the more mature flowers are the mote 
*propence-:to turne head and looke downward to their ow! 
:originall.- This diſtemper was yet much worſe by the con 
ming in of the Normans, whole Nobility, beſides their tits 
of honour in their own Country, obtained by cuſtome ſac } 
command and power amongſ rhe meaner ſort, being ſouldie®} 
under them in time of the ſervice 1n the tield ; that when ti} 
warres had breathed out their lait, neither of them could or: 


' get or were very carefull to lay aſide. This was _—_ by 
ing; 
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Kings, and advantage efpied to clime to the top of Monarchy 
by the helpe of theſe great men,whom it they could make their 
own , all would be theirs; and wherein they had prevailed 
muck more then they did , if they had been wile enough to 
have maintained them in unity ; but in that tailing , Kings 
were neceſſitated to take parties,and ſerve the Nobility to ſave 
the maine: and thus continued they a con(iderable party in 
the gonernment of this kingdome from the Normans for the 
ſpace of two hundred yeeres well nigh, to the prejudiceboth 
of the growth of the prerogative of Kings and liberties of the 
Commons; and benefit of none but the Lords, who in thoſe 
unquiet times were the chiefe Commanders in the field. This 
errour of Kings was ſoon eſpied , but could not be_avoyded; 
its naturall to man to beproud, and to ſuch to fall into con- 
tention : another courſe therefore is taken, vis. to raile up 
ſome ſo high as may overtop all, and keep them under; nor is 
it altogether without reaſon , for Kings areno ubiquitaries, 
and ſome muſt beare their power where they cannot be perlo - 
nally preſent, yet it is dangerous to beſtow too much- upon 
one man ; for there is no man fitting to be a King but himielte 
that is a King; and where kings are innnoderate in betowing 


power, it many times-workes much woe to the people, and 


not feldome ſorrow to the Kings themſelves. The place of 
the chiefe Juſtice was in ſhew but one Othce, yet in theſe 
times was in nature of the Kings Licutenant-generall through- 
out the kingdome.. A power and worke too. great for any 
one man in the world, that can make no deputies to mannage 
it; and yet in. thoſe times you thall meet with-one man made 
up of an Archbiſhop, a Legate , and chicte Juſtice of England ; 
ora Bilhop, a Lord Chancellor, a:Legate, and chiete Jutiice of 
England; anda lirange kind of government muſt that needs be 
wherein the ſervants Throne is above his maſters, and a ſub- 
jet ſhall have a plenitudinary power beyond. that which his 
Lord and King was,as the times then-were, was capable of. By 
theſe and ſuch like pluralities the great men of England kept 
the Commons below and themſelves above,and probably ren- 
dred the temper of the government of this kingdo:ne more 
Ariito=- 
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Ariſtocraticall then in after ages. And if their perſonall ay. 
thority was of ſuch value, how munch rather in their Joynt 
alſembly or court of Councell ; concerning which 1 muſt agree 
that as in their originall in Germany they did conſult and de 
termine of the meaner matters, that'is to ſay, of matters con« 
cerning property, and therefore were in their moſt ordina 
worke meetings of Judges, or Courts of Judicature : and alfy 
matters of defenſive warre, becauſe themſelves were the Com- 
manders : and laftly, in matters of fudden concernment to the 
State , not onely to ſerve as eyes to foreſee , but to provide 
alſo if they can, or otherwile to call in the ayd of the peoples 
advice; fo alſo they continued this courſe, and it mayke now 
and then ( as all Councels have done ) ſtrained their endex 
vours beyond their reach ( eſpecally ſince the Normans en- 
trance: and therefore ſhall not deny but that they alonewith 
the King, and without the Commons, have made many Laws 
and Conſtitutions, ſome of which now are called Statutes, 
(although many of them intruth are no other then rules for 
Judicature, which ordinary Courts may frame ; or Judgements 
in particular caſes,ſuch as are the conſtitutions at Clarinde in 
Henry the ſeconds time ) and many other Laws which arert- 
pores to be made between the King and his Lords. Nor can 


looke upon ſuch Jaws otherwiſe then as upon judgements in 


Courts of Juſtice in new points of controverſie, ground 
upon ancient grounds , which properly are not new L aws,but 
the ancient rule applied to new particulars ; and being ſo pub 
liſhed to the world, may beare the name of Laws, Ordinance, 
Conliitutions, or Judgements the word Statute being of later 
times taken up and uſed in a more reſtrictive ſence, of which 
more in their due place. Now that this Court was a ſetled 


peare in that fines 


etermined ; as in 
that great caſe between the two Kings of Navarr and Caſtil, | 


referred to the judgement of Henry the ſecond,and tried in this } 


plea, and if need wereby | 
battell. The Judges in this Court were the Baronage of Eng 


land; tor the entry of judgement in that great cafe is thus, 
Comte! 


Court of judicature, and ſo uſed, may ap 
were leavied therein , and Writs of right d 


Court; its faid that the triall was by 
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Comites & Barones Regalis Curie Anglie adjudicaverunt,ec. 10 
as though doubtlefſe many were abſent , ſome being enemies, 
others diſcontented, others upon other occaſions,yet all might 
claime their votes as Barons. The Preliident over all the reſt 
was the chiefe Juſtice, or if the King were preſent then him- 
ſelfe; and by him was the ſentence or judgement declared, ac- 
cording to the entry in the caſe aforeſaid, Habits Concilio cum 
Epiſcopis, Comitibus & Baronibus adjudicavimus exc. The ho- 
noar of this Court was great ſo long as the Lords had liberty 
or care to attend thereon : bu: when Kings began to have pri- 
vate intereſts they would have theſe to be more private Coun- 
cels, which weakned the eſteem of concluſions that there paſ- 
{cd, and reduced the honour thereof ſcarce to the degree of a 
Conventicle ; and by this means the neceflity of calling toge- 
ther the whole body repreſentative was made miore frequent, 
the power of the Nobility of England d:cayed, and this Court 
forteiced all its juridicall power to the three Courts at Weſt- 
minſte?, viz. the Kings bench , Common pleas , and Exchequer 
ſaving ſtill the ſupreame judicature unto the grand Conven- 
tion of Eſtates in Parliament , where all the Lords had liberty 
of meeting,andfree voting without impeachment. 


_— — — — — —— 
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CHAP. LEX: 


Of the ſtate of the Clergy, and their power in this King- 
dome from the Normans time. 


I F the prerogative of Kings prevailed not to its utmoſt pitch 
& during the Normans time, it did much leile in theſe times 
ſucceeding, wherein the Clergy tooke up the Bucklers and 
beateboth King and Commons to a retreat; themſelves in the 
interim renuining ſole triumphers in the field. - In their firit 

adventure they paced the ſtage, no man appearing to oppoſe : - 
Steven then was King by their leave, and their Bondſervant ; 
and they might have any thing ſobeir they would ſuffer him to 
enjoy 
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enjoy his Crown. His brother the Biſhop was the Popes fer. : 
vant,the Churchmens patron, and the Kings ſurety 3 in whom ( 
the Clergies tavour to the King , and his good behaviogr-tg. t 
ward them and all men concentred : Belides all this, the King \ 
was but ſo upon condition , and there being no betcertitlc I 
then ele&ion, conſcience in thoſe times was well enouph I 
ſatisfied in the breach of covenant on their part; whereon d 
the Kings part it was firſt broken. All this the King ſaw full r 
well; and therefore what can he deny to fnch benefaftor) t 
Vacances of Churches he readily parts with; and his right of 
inveflure of the Micred Clergy he diipenſed : ſo as he opens 
the way to his ſucceſſors of an utter dereliction of that prijj. 
I:dge. He ſees his brother the Legate deflower the Crowngf 
England by maintaining appeales fromthe Courts in Enylal 
unto the Court of Reme,and he ſays nothing ; he is content 
with the fiumpe of the Crown, and (with Saw!) it hebeby 
honoured above or before all others of the people, itshis 
nough : But the Clergy, like the barren wombe hath not yet 
enough. The King hath allowed them Caltles, and toolate 
he ſees that inſtead of being defencas again(t the Imperidl 
power of the Empreſſe, they are now made bulwarkes againſt 
the lawtull power of a King 3 he had therefore endeavouredto 
get them down , and gotten ſome of them into his powe. | 
The King himſfelte is now ſummoned to anſwer this before1 
Legatine councell, wherein his brother is Preſident : that ws 
a bold adventure in them, but it was extreame raſhneſle in 
him to appeare and plead the cauſe of the Crown of Englau 
before a Conventicle of his own ſabje&s : And thus to ſecure 
Rome of ſupremacy in appeales , he ſuffers a recovery thereol 
againſt his own perſon in a court of Record; and lo loſes hint 
{c]te to ſave the Crown. Thus are Synods mounted np 0n 
Eagles wings; they have the King under them, they will next 
have the Crown. Within a while Steven is taken priſoner : the 
Empreſle percciving the power of the Clergy, berakes her caſe 
to ther now aſſembled in Synod ; they now proud of theoc- 
calion (and conceiting that both Law and Gofpell were 
now under their decree) publiſh that the ele&ion of the King 
belongeth 


OB =<e A B--- 


et 


LE, od hed 6 was mp oy of FF oo. 6a mw hy ay was} Wy = of, 


de 


The govern: FSteven. Rich. 1, TKings of 
- went of: CHen 2. John; i '3Englavd. 


belongeth unto them, and by them the Eimpreſle is' elefted: 
Queen in open Synod, Sevens brother leading the game; and 
had ſhe been as willing to have admitted of the Laws as Steer: 
was, the had ſacoritinued;, and had- left aftrange prefident 
in the Engliſh government for poſteriry:'. But the Citizeris of 
Londen, who had made the way.to the Throne for Steven, re 
duced the Synod to ſober conſideration, and helped the kings 
return unto his Throne again , wherein he continued a friend 
tothe Clergy during the relt of histime phe tn 

; Henry the ſecond ſticceeded him; as brave-a niari as he, but 


beyond him in'ticle and power, 'aad'one that” came 'to the 
Crown without preingagement by promiſe.or Covenant , ſa- 
ving that which was proper for a King. A man he was that 
knew full well the intereſis in the government, the growing 
power of theClergy,and the advantages loft from-the Crown 
by his predeceſſor : 'and to regaine theſe the ſmoothes his way 


towards theſe'/braving men; ſpeaks faire, proffers faire; he » vo 
would att to increaſe the 'bounds of the Church © he would 2 55 


have the Popes leave to doe hima kindneſſe:; and ſobeit he 
might gaine an intereſt in Irelznd, he would cake it fram the 
Pope;who pretendedþas heire of JelusChriſt,to have the I{lands 
andutmoſt parts of the earth for his poſſeſſion;and,as if he mea- 
ned to-beas good to the Church asSteven wasfind much better, 
hedeſires the:Popes kindnes for the confirmation of the liberties 
andcuſtoms of hisCrown and kingdon;and no ſooner deſired 
then obtained.” This was the 24 example of a King of England, 
but the firſt of an Engliſh king that fought to Rome for right in 
the Crown; and thereby taught the Pope to demand it as a 
priviledge belonging to the Tripple crown. Nor was Henry 
the ſecond leflebenigne tothe Charch-men , "till he fotind by 
his deere bought experience-that he had nouriffied Scorpidhs: 
and would have ſuppreſſed them, but was rather ſyppieſſed 
himſelfe; as in that ſhamefull ſacceſſe of the death of Becket 
may appeare , wherein he yeelded the day up to the Clergy, 
who, formerly {corned to. ſtoop to the greateſt Poteritatei on 
Earth. The ſlate of Kings is to bepitied, who muſt mgintaine 
a politique affe&ion above, * and ſometimes againſt nature it 
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ſelfe, ifthey will eſcape the note of tyranny in their under. 
takings,and of a feeble ſpirit in cheir ſutferings :: For the King 
having made Becket Chancellor of Englend, 8 then Archbiſhop 
of Canterbery, he. became [o great that his fethers bruſhed 
gain the Kings Crown, who begins to ronſe up himfelfe to 
maintainehis honod? ant prerogative Royall. The Biſhop 
fide with Becket : the King intending the perſon, and not the 
Calling, fingles out the Archbiſhop, aad hunts him to ſail a 
Rome ; yet before he went the King puts the points of his qua 
rell inwritings and made both OP and Biſhops htm 
them as the rights of his Grown, - and as the Con ſretetdiner 4 
- vide : bat Bethet repenting went to Reme and obtained the 


: Popes pardon and bleſing , thereſt of the Biſhops yeeldiy 


::, The ; partieulars ivdebate-were fetdown in the; nature 
aws or Conſtieutions, commonlycalled the Conſtituents 


#5" 51G r3ndo , which ſhew the prevailing humour that theh ow 


read the botly of theClergy in thoſe dais, and therefore] 
al:fGamme them up as follows : '; 
OW of Atvouſons ſhall be determined in the King 
_... This had been quarcelled from the firſt Normans ime, bi 
could neverbe recovered by the Clergy. Before the Nornan 
Fon $95 Ceneny:eourepbid them, and there chey were deter 
mined defore, the Biſhop: and Sheriffe; but the Keclefiaftiall 
cauſes being redaced ©o Fcclefiatticall ourts, and the Sheri 
& the Laity ſequeſtred from intermedling:the Normans accer 
dingto the cultome in their own Country , reduced alſo th 
triall of rights of Adveuſons untothe Supreame courts, pats 
ly becauſe the Kings title. was mich concerned therein,and tht 

orman Lords no lefſez, but principilly in regard'that Right 


require the conſideration of ſuch as.are the molt learned inthe 
Wes. - 


't Rights of Tythe s of 4 Lay fee,or where the tenure a 


queſtion belong to the Kings court. 


ela 
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_ Plede of debts by trath-plight belong to the Kings 2:3» 


Conrt. 


; Theſe were $axan Laws,and do intimgte that it was the in- 
deavour of the Clergy-to! get. the: ſole ho gd ay 
becauſe they were originally their dues ; and of. the debgs by 
trath-plight, becauſe that oaths ſtemed eg relate much to Reli- 
gion, whereof they he!d themſelves the onely proteſiors. | 

The Kings Juſtice ſhall reforme errours of Eccleſiaſt is 
call Conrts and Crimes of Eccleſſaſt icall perſon, ' ' © 

Appeales ſhall' be from Archdeatons Courts tothe Ri- 
ſhops, Courts and thenee to the Archbiſhops conrts, aud 
thence to the Kings court , and there the ſextence to be 
ns ke F 7.353 ud TY TY At OA 
'; Naman thatever was acquainted: with atitiquity wi 
ſtion that theſe were ation in the Saxons time Lo 
did the Clergy ever quarrel! chem till the Narmans'taughe 
them by curte{iedone to Rowe to expe@miore from Kings then 
for the, preſent they would grant , wheneof ſeeCap.g7:::But 
King Steven: that was indebted-to the Clergy forthi | 
and could not otherwiſe content them, parted withthis Jewel 
of ſapreame power in canſes Eccleljaſticall to the Roman cog 
niſance, as hath been already noted; but Henry the ſecand 
would none of this.cheate at ſo ealie a rate.' : This ſtrooke ſa 
ſmart abloiw, as thongh che Papedome had but newly teca; 
vered aut. of a; paralitique.'Schiſme , ;yert ſeeing it fo mainly 
concerned the maintenance of the trippleCrown) Alex.inger 
the Pope havInglately been blooded againſt a brave Emperour, 
made the lefle difficulty to ſtickle with valiant King ; who in 
concluſion was fain to yeeld up the bucklers; and let the Pope 
hold whathe had gotten.,: noewithfandingg:again&tthis law, 
arid all 'formerLaw arid cuſtome. Ahd thus the Popes ſupre+ 
macy' in ſpirituall-cauſes-is feared. both by a' recovery and 
judgementby confellion theraupon,/ 1. Vo 


TT: Po: aWo2100 63410 rf 3nd + v3hodeys; 315 3 
The King fbollhavenaeareen ef Cbanches, and Þ 
| Bb 2 ' 


« 4 


caPe4., 


cap.5. 


Confir.'at 
Clarindon. 


Conſtit. at 
Clarindon, 


er CAP. 6+ 
to 
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Conſt it. at 


cap-7» 


Clarindon, 


" the Kings: 


to eleF by his ſecret Conncell; The party eleFed fhall dye 
homage \alvo ordine, and ther ſhall be conſecrated, 


This certainly was none of the beſt, yet it was a cuſtone 
not. akogether againſt reaſon, although not ſuicable toi 


. ion of many; yet we meet two alterations of the ahtien 


cuſtome. Firſt, that the eleRion ſhall} be by the King andf. 
cret Councell ; whereas formerly the ele&ion of Biſhops and 
Archbiſhops was of ſuch publique concernment;, as the Parlia 
ment tooke cognifance thereof,and ( that which was worle) 
a Conncell was bereby allowed ,' called a ſeeret Conncell 
which in effe& is a Councell to ſerve the Kings private aims; 
and unto this Councell power given in the 'ordering of th 
ablique affaires without advice of the publique Conncell'd 
ords, which was the onely Councell of ſtate in former ting 
and thus the pnblique affaires ' are. made to' corcetpontwid i 
the Kings private intereſt , which hath been the caufe of mud 
irregularity in the. government of this 1{land ever ſince. * The 
ſecond alteration relteth -in the ſalvo, which is a clauſe news 
formerly allowed ;-unleſſe by-pratife in Stevens time , when 
as there was'little regard of the one'or the other. :: Nor Uoait 
concurre with thefile of ftory that ic ſhould be inſerted within 
theſe conſtitutions, ſeeing that writers agree 'it was the chidt 
cauſe of quarrel] between him and Becker, who refuſed ſubmib 
fion withoar the clauſe, and at which che King fooke with 
the Archbithop for: the ſpace of ſeven: yeeres.,, which wasf 
yeeres after the Conſtitutions were conſented unto, :and cor 
cluded upon. Sp dLe hte | 
NoC 5 man or other may depart the Realm without 
[42 SEEENE IEFL + 9%. (23 = My 155 CTY 
Its a law of Nations, and muſt be agreed on all hands , tht 
no reaſon of ſtate can'allow diſpenſations therein , eſpecially 
ina doubtfull government,where the Supremacy is in diſpute: 


. and this the wilfull Archbiſhop never queſtioned till he que 
_ © ſtioned all authority, butin order to his own; for but the 
> qr, yeere before, when ho Went to'Taroxn to the'generall Councel 


upon 


Oe 
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upon ſimmons, he firſt obtained licence from the King before ' M Parts, 


he went. 


No ſentence of excommunication or interdi@ion to ap yg. 


paſſe againſt the Kings tenant or 417 timer of. ſtate, 
without Menu had of the Kipg, or his chiefe Tuſtice 


in the Kings abſence. 


Tiff the Conqueſt no Excommunication paſſed without 


warrant of Law made bythe joyntafſembly of the Laity and 
Clergy ; but the ;Conquerour having lef,yoole the Canqns, 
and the Clergy having gotten. the upper hand in Councels, 


Clarindon. 


made Canons as they pleaſed, "and 10 the Laity are expoſed 


to.the voluntary power of the Canon-: onely as well'the Nor- 
mans, as untill-theſe times Kings. have ſaved their owne atſo- 
ciates; fronrthat ſudden blow!:,.. and(upon reaſon of religious 
ebſervince leaſt the King ſhould converſe with excommunicare 


perſons|ere habeaware, ' tt nt 7 B59 a 2fÞ545q 
* | The Laity are not to be proceeded againſt inEccleſia- 


fticall Courts, but upon. proofe by witneſſes inthe pre- 
Jence of the Biſhop J and where n0 wifne es are, the She- 
rife fſhall"try the Matter by "Thery in" the prefect of the 


_ Biſhop." -... 


A negativelaw; that implieth another courſe was uſedupon 
light-fame or.ſuſpition Lex officio, although. the oath ac thac 
time; was not Bonneinto:therwmorld and thatallchis was conk 
wry to the liberry of the,Subje8 ;-a0d law of the Lands and 
it intimatesa groundlot;prohibition.in all ſach cafesupan:the 
conmien'law; which ablo was theancicnt.couric in the Saxons 
times, as hath heenformerlynored.'- fe 1 


"(Excommnicated perfons half" be compelled ojiety 't6 


oa FAT ID, en Peg ting 17 SADTY PAT. viupt vhs. 
$ive pledge ard notOathiph butt to fend Hd the jhdgebnbut 
j,. Upon the taking.and impriſoningof che paroy excominit- 
nicate; the-courſeanciently. was it -ſceineth to give. pledge to 


Gand to:ander 4 of, dhis:tlie:Biſhops. were weary fob as it ſee 


meth. 


vid, cap» 


Cap.g. 


cap. T'oe 


Conſtir,ac 
C la & ind hn, 


Conſtir. ae -* 
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_  . . methx and therefore waved ic,and berooke themſelves to other 


cape. | 


Conſtit. at 
Clarindon». 


Cap. 12+ 


inyentions of their own , viz. to bind them by oath orbaite; 
both which were contrary to Jaw: - for no oath was to bead- 
miniſtred but by law of the kingdome ;. nor did it belongtg 
the Ecelebtaiticall laws to order oathes or baile, and therefore 
this law became'a ground of prohibition in fach' caſes, andof 
the Writ de cantione admittendas. | 


Perſons cited, and making default, may be interdilted, 


andthe Kings Officer ſhall compel him to of 


'£ by 7 had 5 4 FO CYL). Re hs þf. 
_ Ihe Ring! Officer ml ail, be ſhall be nerd, 
and then.the party interdited may be excommunicate 
So as the proceſle- in the Spirituall Courts was to be regy- 

lated concdict to Law; nor. did itlie in the-power of 4h | 
Courts to.arder_ their own way,or to Natterthe cenſured | 
excommunicatian: according, to their own liking, .,Phist 
gether with all thoſe that orgoe, the Archbilbop upon his 
repentance abſolutely withſtood,all though he had twice «on- 
ſented and once ſubſcribed to them, having alſo received fone 
kind of allowance thereof even from Rome it ſelfe. © 
"OM GO FURY OY IBDIIEE VU IIA AS. of INH SAYL 937% 

_ Clergy, men balding per Barqniam hall dpe;ſurh ſor 
vices as to their tenure belong , and ſhall aſſiſt in th 
Kingy Court till judgement of life or mezuber, + 

| Two thingsare hereby manifeſt : Firſt, thatnorwwichſian- 
ding co COOIEOn law formerly mencioned ,.Biſhops ſill 
late as Judges: tv the Kings counts; as they had done in the 
Saxon'times ; but 'it was upon cauſes that meerly concerned 
the Laity ; lo as the Law of the Conquerour extended onely to 
ſeparate the Laity out of theSpirituall Conres, and nor the | 
Clergy ontof, 6 Lay ure \ eeqnally, thy we Clergy te 

ale hole of the greater ſor queſts 
n 


. o\ 5 . 3&" I. a ; J 8? [ I lexyices, 
y tennre , -as it they intended neitherLord nor King, but the 
Pope onely. Doubtlefle the uſe of tenures in thoſe times wis 


.” 


. 


ofinfinire conſequence tothe peace of the. kingdome , and 
' government of thaſe Kings, when as by theſe principallynct 
ont}y all:dogres' werovanticdidndimads dependant'fron:thi 


ti2oret 


Lord 


= 
A. a — I 
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Lord paramont to the' Tenanc peravale ; bur eſpecially the 
Clergy with the Laity upon the Crown , without which a 
ſtrange metamorpholis' in governinent muſt needs have en- 


\ fared, beyond the ſhape of any reaſonable conceit,the onehalfe 


almoſt of the people in Exgland being abſolinely pur under the 


dominion of a forraine power. 


SanFuary ſhall not prote@ forfeited goods ,nor Clerks 
convided gr confeſſed CENT: 23 TO POE TR | 
This was Law but. violence did both now and afterwards 
Churches holden of the King ſhall not be aliened with . 
out Licence. | Fen 
Itwas an ancient Law of the'Saxons, that no Tenements 
holden by'ſervicecoufd be aliened withont licence or confent 


| of theLord, becauſe of the Aﬀepiance between Lordarld Te- 


nant:Now there was no queſtion bnt that ' Churches might lie 


Cap. 13,14 


Conltic, at _ 
Clariadon.: 
; cap-Is, 


in Tenure as well as other Tenements; but the ſtrife was by the 


Churchmen , - to hoſd'their Tenements' free-from all hamane 
ſervice, which the King withſtood, - * fi ono gre. 


Sons of the Laity ſhall not be admitted into Monaſtery 
without the Lords conſent. | 


Upon the ſame ground with the former : for the Lord had: 
not only right in-his tenant, which could tote aliengd wich- 
out his conſent;bur' alſo a right in histenanres children; 'in're- 
zard they in'time mightby deſcent become his tenants;$: fo lie 
under the ſame ground'of ſaw; for alchongh this be no aliena- 
tion by legall purchaſe, yet woe rm of rhe fame relation ; 
for he that is in a Monaſtery is dead coa[l worldf-affaires. -- * 


cape 5. 


© Thefe then are the rights thatthe King 'Ulaimeds" $& hs: - 


Clergy diſclaimed at thetirit; although upon more ſober'con-- 
ſideration they generally confented'nnto the five laft: but their 
Captaine Archbiſhop Becket withſtood the reft ; which: coſt 
him his life in the conclyffon;with this honourable teſtimony, 
that his-death Samſon like fefted morethen his Hife; for the 
mainething'of all the reſt the Popegained to befriends; oe 
| the. 


184; TRwny Steven. Rich.1. 2 Kings of 
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the loſſe of ſo great a ttickler in the Church attaires,' ag Becket 
was: | 5033: 11% 35 | 

In this Tragedy the Pope obſerving how the Engliſh Biſhop, 
had forſaken their Archbiſhop , eſpied a muſe:through which 
all the ;game of the Popedome might ſoon eſcape , andijs 
Pope be left to fit upon thornes'in regard of his authority hers 
in England. - For let the Merropolitane of all Erglang.be 
ſworne ſervant to the Metropolitane of the Chriſtian world, 
and the reſt, of the Engliſh Biſhops not concur , it will nuke 
the tripple Crown at the beſt but double, * Alexander the Poy 


Antiq- Brite 
30K: 27 itt 


E xe, An-;. + butputs an oath gpon every Engliſh Biſhop,to take before thei 
1179, _ conſecration,whereby he became bound | 


2, Toabſoluteallegianceta che Pope and Romiſh Chund, f 


_ +2: Not to turther;by, deed gr conſent! any prejudice to then, 
3: Toiconceale thekr counſels. . | jy 


4. To aydthe Roman papacy againſt all perſons. 
. 5. Toafſiſtthe RomanLegarte. 
1,6, To come to Synods upon Summons. 
7. To viſit Rome once every three yeeres.. | 
8. Not to fell any part of their Biſhoprick without conſent 
- of the Pope” IDLE 
And thus the Engliſh Biſhops that analy did but :regad 
Rome, now give their eſtates, bodies, and ſoules unto her ſe: 
vice ; that which remaines the King of England may keepe 
M. Paris And well ic was that..it was not worſe, conſidering thatth 
An-1167« King had vowed perpetuall enmity againſt the Pope ; but k 
wiſely perceiving that the Kings ſpirit would up againe, ht 
ving thus gotten the maine battell, durſt not adventure upd 
the Kings reare', leaſt he might tyrn head ; and ſo he [et th 
Baronus Anil. King cave off wich the lofle of appeales, and an order tom 
1164. Sec.l1- nm] the cuſtomes that by him were brought in , againſt te 
Charch,which in trath were none. . + | 
-,. This was too much for ſo brave a King as Herry the ſecond 
to lople: to the ſcarcrow power, of Rome : yet it befell hins 
many great ſpirits that fayour-preyailes more with them then 
feare or power : for. being towards his laſt times worne vis 
# | griete 


| therefore mieaned not to truſt their faire natures any longer; i 


—— 


"The governs, oe RT OG of 
ment of CHen.2. John. 5 England. 


185 


oriefeat his unnaturall ſonnes; a ſhaddow of the kindneſle of 


the Popes Legate unto him wonne that which the Clergy Paris 


could never formerly wreſt from himin theſe particulars gran- An-1176- 


ted by him : That 
NoClerke ſhall anſwer in the Lay courts, but onely for 


the foreſt, and their Lay fee. 


This favouced more of curtelie then juſtice , and therefore 
we finde not that the ſame did thrive, nordid continue long in 


force 2s a Law, although the claime thereof laſted, 


Facances ſhall not be holden in the Kings hand above 


| one yeare, unleſſe upon caſe of neceſſity. 


This ſeemeth to afſe ſomewhat from the Crown , but loſt 
it nothing ; for if the Clergy accepted of this grant, they there- 


by allow the Crown a right to make it,and a liberty to deter- - 


mine its own right, or continuing the ſame by being ſole judge 
of the neceſlity. : 


Killers of Clerks conviGed ſhall be puniſhed in the 
Biſhops preſence by the Kings Juſtice. 

In the licentious times of King Steve, wherein the Clergy 
played Rex , they grew ſo unruly that in a ſhort tinie they had 
committed above a hundred murders. To prevent this evill 
the King loth to enter the Liſt with the Clergy about too 
many matters , let looſe the law of feude for the friends of the 
party {laine to take revenge; and this coſt the blood of many 
Clerkes : the Laity happly,being more induſtrious therein then 
otherwiſe they would have'been, *becaaſe the Eccleſiaſtical 
Judge for the moſt part favoured them. As anex Gehtto all 
whieh this Law was made, and fo the Cler wi [left to 
©1952 aaa > and juſtice done upon ah 3d fought their 

ood. | 


Clergy men ſhall not be holden to trial by battaile. 
It was an ancient. Law of the Saxons, andeither by negleft 


worne out of uſe , -or by the valour of the Clergy laid afide, 
EY Sr OY C41 as 
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as reſolving rather to adyenture their own blood, then toeng 
their quarrell before the Lay Judge by plea; but grown weary 
of that courſe, and likely alſo put hard to the pinch upon 
complaints made by them againſt Clerkſlayers ,. they are faine 
to have recourſe to their ancient priviledge 

Hitherto therefore its nianifeit the Kev were in their 


growing condition, notwithſianding the policy'and power of 


enry the ſecond, who was the ,paragon of thatage. 

After him reigned Richard the firſt, that mult expiate his dif. 
obedience to his father ty obedience to his ghoſtly fati* the 
Pope in undertaking the holy warre 3 and being gone, leftthe 
government in his abſence ſo deeply intruſted to the Clergy, 
as they could looſe nothing of what they had gained, unlel 


they would; and might have gained much more then. 


did or ſhould ; had not the Biſhop that Was the overſeer of the Þ 


whole Kingdom being drunken with vanity,and ſpued oiithi 
own ſhame. However the ſucceſſe was,it was not contrary tothe 
principles of thoſe times:for Richard had experience in the En: 
p-ror Frederick and his fathers example, that the Pope & Clergy 
were. too hard for all the Potentates in Exrope,. and therefore 
might moſt ſafely traſt them with'all hehad at home, whileshe 
was in their ſervice abroad. - Nor were they ſhort of whats 
intruſted to. them,burt ſtook cloſe. for the maintenance of his 
right tothe Crown, and emptied themſelves even to thewey 
conſecrated Veſſels,and. procured the Laity of all ſorts to dv! 
the like, 'to ſaye the Kingdome fromthe rape of firangers and 
uſurpers,. who eſteemed the King dead in Law, and as one 
buried alive. 
| Thus paſſed they to King Fob the government , ſuppoſing 
themſelves well enough aſſured of what they had gottenby 
their ſeverall atchievements had under the, reignes of thitt 
reraly Rp fro vely : and King John'might well enough 
have underſtood the times if he had ſeriouſly conſidered then; 
but being heigrthned all his life time with lawlefſe government, 
wherein he was trained up in Ireland; he knew not howto 
ſtoop till he ſtooped ſo low as'the.Legates knee,atid his Crown 


at the Popes foot; leaving an example to-poſterity-to beware 7 


ſtriving with the Clergy. 
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If then. thefe ſparks of ambition were fo virulent. being 
alone , certainly in their joynt conſultations: much. more, 
They had long ſtriven now fince.the conquelt to haveexcly- 
ded the Laity from their Synods, and about theſe daies effe&ted 
it; and yet about Herry the ſeconds: time it may be ſuppoſed 
the thing either was not yet done, or ſo lately that the Law 
was not cleare in that point; for Petrws Blecenſis, who was 
Archdeacon of Bath about thoſe times, in his Epiſtle to the 


_ of Yorke concerning the.reſtraint of the growing . 


ſetof the Publicans,he advilerh iri theſe words, Accipite clernn, 
congregate populum , & ex, eorunt. communi dhliberatione.,. qui $5 
ritum Domini habent,terribilis conſtitutio promulgetur,&xc. and if 
the Hiſtorian doth not miſtake; the proceedings againſt thac 


| ſe&being onely forerrours in Religion, 'was in a Councelbof 


Biſhops and Lords.” Nevertheleſſe, whether preſentor: abſent 


the Fairy ace thiereas cyphers, making theniumber great ,.. but 
not valiabl#by chethſelves.For'even in theNorman times they 
were brought ſo low'as theconſtitutioni made by the Clergy 


. 


tg Religion in theſedaies. -For it ſeems-exc 


wrotight mote iipon thetti then civility itelte can Sch ages 
e of M. Weſt. 


ong haire was grown-'to that nieaſure'that the Synod cried Ana1127. 


out againſt it; ahd decreed that men ſhould! cut:theiv:haire ſo 
a9 thei” eyes and! lapyof their eares might beſeen;; :and the 
Kinz penn ren ties firſt {bmitcedxonhis cat; and 
Thade all hisKntghesto doe thelike,' andexpoFd: themſelves 
to thethen 6dions by-names'6f clowns orPriefts (like tothe 
round heads of theſe daies)'who-formerly marched under:the 
titles of criziiz or Rufhans.'' This did buttonchthehairey:buc 
they went t6 the'quiicke whetithey decreed thipTords:lhould 
not fall their villains; andthat outlities ſhould paſſe inicertain 
particular caſes, as In the conſtitiitionsof Archbiſhop: Anſelme 
'may appeare. Afterwards in theſe Kings times chey-flew at the 
throat of the government,'got allplaces 'of honour,or profit, 

or power, whether for peace ot warre/ander thelrripe; depo- 
Fed'and advancedas they pleaſed;everi to the-Royali/Thron: it 
fe; and that nor onely out of a fiddeni'paſlion'of State, but 

_adviſedly concladed it for a'rtiaxime, that the ele&ion of the 
| SC 2 King 


AntiqBrit. 
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King belonged to themasvin the caſe of the ele&ion of Mayy, 
the Emprefle they did hold forth:to all the world,andin which 
the King alſo then flattered them, ' as holding,their ele&ionſ] 
neceſſary that he kept the whole Synod in durefle to have theip 
votes for the eleQion of his ſonne to be his ſueceſlor.. 


NY 
_ C—_ 
—_ ” a 


— _ 
— 


CHAP. LX. 
of the Engliſh Commonalty ſince the Normans time. 
T5 dignity of the Engliſh Crown thus deflowred by the 
great men was no lofſe to thecommon people:for asinil 
decays of Monarchy the great men get nothing if they .plal 
notthe people,ſo theKing can hold nothing it they be notcon 
rented: And: yet.contented or not contented,they could nt 
gain muchsfor as affaires:then ſtood in the Chriſtian-world the 
Polititlans diſcourſe of three kinds. of government proved 
idle; neither could Monarchy; Ariſtocracy ,. nor Democrag, 
attaineany ſemblable condition. in-any, place ſo long as the 
'Chucch held its defigne-apart, a prevailed to; haye the greatiſ 
r_ in bay 1g ent Lars er * (ee. nt 
by a pretended divine ri oagh which they now had gat 
L to their full pitch of Lordfhi in-the pay Loa of men 
It wnſt be acknowledged: that this was a diſtemper in goverr 
ment; yetluchi it was as kept humqurs low and reſtrained. the 
inordinate exceſſes that. in all kinds of ggvernment are ſubſet 
to break forth; ſo as neither King, nor Lords , nar peopt 
could ſwell' into larger proportion then would ſuit with tie 
ends. of the Chuechmen. But to mind the matter in hand: 
ſomewhat the Commons gained. in theſe ſtormy times: Tit | 
taxes that they were charged with were rather perſwaded the 
impoſed upon them; —_ generally they.were ſparing in-tat 


worke; and: its noted for the honour of King Steven ,..thit 


though he was ſeldome without warre, yet he not onely ww 
os 
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charged the people with any tax , but releaſed that of Dane- 
elt and acquitted the ſubje& for ever of that tax, which» 
ormer Kings challenged as their right; all which ſhew him- 
to be a brave King if he was nota very rich man. Henry the 
ſcrond was more Cate boca he had more to doe : yet finde 
we but one aſſeſſment which was eſcuage ( unleſſe for the holy 


warre ) which was more the Clergymens then his.. Richard 


was yet a greater burden : his reigne wastroubleſome to him,- 
and he deſerved it; for from the beginning thereof to the end-- 
ing could never the guilt of his diſobedience to his father-be: 


-blotted out; but it was more troubleſome to the people be--. 


cauſe it coſt ſo much treaſure, was mannaged by ſuch 11 -go-- 
vernours ( except-the Archbiſhop of Canterbary) and was un- 


_ ſuccesfull in moſt of his undertakings: yet never invaded the 


liberties of the Commons by: any face of prerogative. Bart: 
what wanted'in him-was made compleat and running over in-- 
his ſucceſſoe. Fob, who (to ſpeake in the moſt moderate ſence 


of his government _ being given over to himſelte when he. 
was not himſelfe, robbed the Lords of their authority , berea-- 
vedthe Church of its rights, trode under foot the Itberties of 
A ple, waſted his own-Prerogativez and-having brought- 


ings into diſpaire , comes a deſperate cure; the head- 
is cut. off, to fave the- body , and a: preſident left for them 
that lift, to take it up in future ages. And-thus that which: 
Steven gave, Henry the ſecondloſt, Richard the firſt would not: 
Ln and Jobs could not; and.ſoall were-gainers but the . 
TOWN. 304 
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Of Fudicature, the Courts,aud their Tudger. . 


ws grow into. courſe; and it was thelot of theſe trouble- 


ſome - 


I. is noſilent argument- that the Commons gaine, where | 
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ſome;times. to lay a foundation of a conſtant governttien 
ſuchias all men might learne,: whick-formerly was: laid wy 
onely in.the breaſts of wiſe experienced men..'' The two mk 
cohiliderable points in Ongar is the law, and theexecy- 
tion; the latter being the life of: the former , and that of the 
Common-weale.. I ſay not that the law was augmented in the 
body of.it , -or that the execution hada freer courle then inthe 
beſtiof the former times; bat both were more and more «a- 
red tothe world in many particulars, as well touching mat. 
ters concerning pratice of the Law, as touching rules of righ 
teouſneſle : for the firſt whereof we are beholding to Glanuih 
in Henry the ſecondstime; and for the latter to King Tobs, 'br 
rather the Barons.in his time. in' the publift.ing-of the+grand 
Charter, or an enumeration of the liberties or cuſtonies of the 
people derived from the Saxons ;:revived, continued, ard con- 
tirmed by the Normans and their ſucceſſors; which for' the 
preſent | (hall leave in lance dubioto ſtand or fall, .till occaſion 
thall be of clearing the point, in regard that-King Toh» foon 
repented of his oath (the bond of his:conſent ) and'to'heaſe 
the wound, got the Popes pardon and bleſling ——— 
ealiea thing it was fora ſonne of the Roman Church to pal 
for a good catholique in an unrighteous way. © | ” 
Theexecution of the Law was done in ſeverall Courts accor- 
ding;to the ſeverall kinds. of affaires, whereof ſome concert 
matters of.erime &penalty;and this touched the Kings honour, 
and ſafety of the-perſons of himſelfe and his ſubje&zzand there- 
fore are {aid to be contra coronam & dignitatem,&c,The ſecond 
ſort concerne the profits of the Crown,or treaſure of the King- 
dome. The third concerne the ſafety of theeſtates of the peo- 
ple. Theſe three works were appointed unto three ſeyerall 
Courts, who had their ſdverall faked eſpecially appointed to 
that worke. Originally they were in one,v3z. in the ſupream 
Court of Judicature,the court of Lords,whereof erate x was 
ſpoken;buratter through increaſe of affairs by them deputedor 
committed to the care of ſeverall men that were men of skilin 
ſuch affaires,and yet retained the Supr | 


: | emacyin/all ſtich'cauſes 
Rill.. And becauſe that which: concerned "the publique tre 


{ure 
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ſure was of more publique regard then the other,the deputation 


thereof wascomitted probably to ſome of their own members, GloT. 


who in thoſe daies were Barons of the Realm, and afterwards 
retained the title,but not the degree; and therefore were called 


fordiſtin&ion ſake Barons of the Exchequer. The particular 


times of theſe deputaticns appeare not clearly out of any mo- 


nument of antiquity ; nevertheleſle its cleare to me that it was | 


before Henry the ſeconds time , as well becauſe Henry the firſt 
had his Fudex fiſcalis, as Glanvile {ſg frequently toucheth upon 
the Kings court of pleas, which cannot be intended .at the 
court of Lords, for that in thoſe daies was never ſummoned 
but in time of Parliament, or ſome other ſpeciall occaſion : 
bat more principally becauſe the Hiſtorian ſpeaking of the 


_ Judges itinerant, - reciteth ſome to be of the common pleas ; 
which ſheweth that there was in thoſe daies a diſtin&ion of 


juriſdiion in Judicatures. And it may very well be concei- 
ved that this diltintion of Judicature was by adviſe of the 
Parliament after that the grand councell of Lords was laid 
alide by Kings , and a Privycouncell taken up, 'unto whom 
could not regularly belong any juridicall power, becauſe that 
remained originally in the grand aſſembly of the Lords. 

Over theſe Courts, or two of them one man had the prime 
title of chiefe Juſtice , who then was called Lard chiefe Juſtice 
of England, and whoſe Office was much of the nature of the 
Kings Lieutenant in all cauſes and places , as well in warre as 


_ peace; andſomietimes was appointed to one part of the King- 


dome, and by reaſon thereof haJthe name onely of that part, 
and ſome other of the other parts. The greatnefle of this office 

was ſuch as the man for neceſſity of ſtate was continually re- 

fdent at the Comt, and by this means the Kings court was 

much attended by all ſorts of perſons, which proved in after 

times as. grievous to the King as it was burdenſome to the peo- 
ple. Other Judges there were which were choſen for their 

learning andexperience, moſt of them being of the Clergy, 
as were alſo the under Officers of thoſe courts; for thoſe times: 
were Romer houre and the power of darkneſſe. 


+ Other Courts alſo were in the countrey, and were Vicontiel 
or 
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and Lord(bips, as formerly ; and theſe were ſerled in ſome | 


-place; but others there were which werr itinerant, over which 
certaine Judges-prefided , which were eled&ed by 


the grand 
councell of Lords, - and ſent by-commiſlion from King Hem 


the ſecond throughout the -Kingdome, then devided into fix 


circuits, unto each of which was aſſigned three Juſtices; ſox 


the whole number of Juſtices then was eighteen. The Office 


was before-the. comming of the Saxons over hither, butthe 


afſgnation was new; as alſo was their oath , for they wen 


ſ\worne. But the number-continued not long,tor within four Þ 


yeeres the King redivided the land into foure circuits , and 
unto each circuit aſſigned five Juſtices , making in the who 
the number of twenty and one Juſtices; for the Northern cis |. 
cuit had fix Juſtices which the King made Juliices of theCom 

mon pleas throughout the Kingdome. Neither yet did the fi 
commiſſion continue ſo lng as foure yeeres ; for withintha 
time Richard Licy one of the Juſtices had renounced his Office 
and betaken himſelfe to a. cloifter,and yet was neither named 
in the firſt-commilſſion;nor in the latter ; nor did the laſt com- 
miſſion continue five yeers;for within that time Ralph Glamil 
removed from the Northerne-circuit to that of Worceſter,asby iſ 
the ſtory of Sir Gilbert Plampton may appeare 3 though little 
the honour of the juſtice of the Kingdom, or of that Judg 
however his book-commended him to-poſterity. 1take itupon 
the credit of the reporter , that this Itinerary judicature ws 
ſetled to. hold every feven yeeres; but I finde no monument 
thereof before theſe daies. 

As touching their power , certainly it was in point d 
Jjudicature as large as that of the court of Lords, though nd 
ſo high: it was as large becauſe they had cognifſance of al 
cauſes both concerning the Crown and common pleas ; 
amongſt thoſe of the Crown this onely I ſhall note that dl 
manner of falſhood was inquirable by thoſe Judges whid 
after-came:to be much invaded by the Clergy. | 

I ſhall ſay no more of this , but that in their originall thele 
Tters were little other-then vititations of the Content 
gran 
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par Councelf'of Lords.” Nor ſhall Latde any thing concet- + OCs 
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in Olajvile -thiat chodgh'roth{ry belonized'tb the Kings tourt, cap, 
yet huts belonged t'the' Sheriffs "Court; oe a e Lords 
Nait iitercepts not) all battefiesand woundings , len bo in, 
oberg penS' be charged'to be: done contra 1 poco ne hs 
gs: the m_ o of inferiour' pre c Bok. Jim lb, : 
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hath attained; She A RM 

We cannot finde' in —te that! the is Church's was 1. 

infeſted with any Herefie from their firſt entrance' till this pre- PDlerefte. 
ſent generation. - The firſt and laſt Herefie that ever tro Fo 
this iſland was'inbred by Pelapios ;( but thar was amon 
Britons, and was firſt battered yl the Coiunicell neces under 
Germans 3 but afterwards ſuppreſſed'by the' zeale of the'Sax- 
ons who liked nothing of the Brittiſh breed , and for whoſe 
ſake it ſuffered more happlythen for the fouttiefſe" F'the opi- 
nion. The Saxon charch abeneltt from'Romefor the ſpace of 
above five hundred yeeres held onies cofirſe without any inter- 
miſſion by croſſe do&rine ſpringing up,till'the time of Henry 
the ſecond. Then entred a ſe& whom they called Publicans; 
but were the Albigenſes, as may appeate''by the decree of Pope 
Alexander, whoſe opinions Tok trouble'inyconrle with; 
& | butic ſeems they were ſach as croſſed their way, and Herry the x 
x ſecand made the firſt ans 1 of puniſhing Hereffe in it\ hits EY op 
N | King- 
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it 1t leemeth they were then decreed to * burn || 
countries , if that relation of Cogſhal be true which fe d 
noteth- upon the-13 chapter -of the Hiſtory of #iliam of New i 


berry, out of which 1 have ingerted fhjs relation. ' Nt 
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was' ro the Sheriffe-of the County; tirito whoſecogriſthce the ©4717: 
caſe did belong ; and the land went to the Lord iriniediately, 
and not to the King.But in all caſes of Felony, & of the hi _ 
natutedoparey(thbugh notthe Kings rehant)b6!t his perſon. 
IERIEY forever; his free holds alſo for «'yorend] EE 
cer which t hb yrothcd to the Ltd of the foile by way © * 
Je jr Tt ſeenjetleab(dchar the oe Rvr ohely of chavrehs 
andigoods)boralf6 8th WextendaitoOilarics(]con- 
ctive in' caſe. of Foy? andthe Kiipe pardornVin' ach: caſe 
could not bind the Terds tigtitofeſthezte'; altHouph it might: 
diſchargecheyo6ds; *and thi yeere nd the'day whe heo the 
King was entituled; which caſe alone Cfciently declareth 
what power Kings had in the eſtates bPYhels Tbjelai i2El, | 
420! bury 20 bor] 3G 0393 5 uf me enngpfrioadnt well Ae... 
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Gland. 14 . the Norman.Law:; and queſtlonletſe it was upon good ground: 
ap-1 &3. for the times now were not. as thoſe in the Conquerou rs tinjey 
| when ſhedding of blood was accounted Vdone 4" j and i in nf}. 
| caſes in' order to the publique ſervice. And now it ſens; 
; was}a growirig evill, and 3 cried © loud, as tho ugh i In cal 
of Treaſon. baile might be allowed, yetnot.in this & cale ubj « 
Ferroreme dliter Rtatctume ft, faith the authour. 


2. date Hetta:cr ek wi 
Robbery. to the next Caſtelane,who ſhall deliver him to the Sheritfe,And 
Fe ſhall oor Priget to _ ; nnd unto OI upon 
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Rf \gonceive this' was ale thereof; NEL oY | 
'x Glanuile alloweth oi _ es in all caſes ( except Manſlangh 
| Glanvillid. 14 ter) yea in thoſe crimes Nd worn Woe i fee. L | 
| cap.ls though they concerne the deſtruftion of the King fon, LA | 
| ſedition-jnithe Kingdome or Army thereof. ng | | 
| Heroin anentionel were intended. to be. the Juſtices Yd | 
, and thetreſpafſes upon Land are meant ſuch as are contrs porn i 
Dominz Regis , as que S and forcibleentries; for ſome | 
Fon were = To the yore Ph the eſte , x as RINGER hath 
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| Fawenry. King, oy ainſt other men ; andof thoſe the King iW 

| Glanvil libs ſome are puniſhed as wgunds of Majeſty,as _ the Kings. 

Cap. 7s charter: and whether falfifying of money were in-that com. 
dition or not | leave, or fal rw of meaſures, yet more.inle- 
riour I cannot determine, but ics cleave by Glanvile that falfr 
fying of the deed of a private perſon was of ſmaller conſidera 
tion, and at the utmoſtdeſerved but lofle of member. 
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by 2 , Inheritances may. not be aliencd. 
| Glanvit. liby« - Inheritances were in thoſe times of nds or EO fork 
| capul. was the caſtome then that the perſonall eſtate. (the debes: de- 
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y oed in right to the wife as her reaſonable 'part,the other to the 
& heire, and third to the teſtator to make his will of them; and 
-# of the other two parts he could not diſpoſe by will. Concer- © 
kB ning Lands , ic was regularly true that no man could alien his 
a6 & whole inheritance to the dilheriln of his heire, eicher by a& 
of inhis lifetime, or any part thereof by his laſt will, without 
-& theconcurrance of the heice. But of purchaſed lands he may 
'& givepart by a& executed in his life time, though he have no 
Y | Fan: by inhericance; and if he hatch. no ifſue,then he may alien 
ef all. And where a man hath Lands by inheritance, and alſo by 
n& purchaſe, he may alien all his PRs lands as he pleaſeth.. 
:W If the lands beholden in Gavel kinde , no moreof the inheri- 
8 tance can be conveyed toany of the children, then their pro- 
6 & portionable parts will amount unto. This law of inheritance 
»& was divers according to the tenure , for the lands in page 
8 fervice alwaies difcended to the heire; but ſuch as were hol- 
"8 den.in ſoccage paſſed according to the cuſtome., either to the . 
= <deſt or tothe youngeſt, or 40 all equally. And thus ſtood 
| rhe generall ſtate, of Inhericance from. the Normans times hi- x 1 14. | <B2 
| therto, ſeeming ſomewhat too ſtrait for the free men thatby © © 
8 law of property might challenge a power to doe with their 
| yo as they pleaſed. But the Normans.ſaw a double preju- 
& dice herein; the firſt was the danger of ruine of many of their 
| families who now ingrafted. into-the Engliſh ſtocke;: and: yer 
8 not fully one might expe a late checke to their preferments 
8 from the Saxon 6 aftera long and faire ſemblance made 
' of their good will. The ſecond prejudice was the decay of 
FF their Milicia,., which was qaintained by riches more then by 
malcitude of men, partly becauſe that rich men are moſt fear- 
full of offending, and therefore ordinarily are moſt ſervice» 
able both with their bodies-andeſtates againſt publique dan- 
gers;. and partly becauſe by their friends and allies they bring 
more ayd unto the publique, by ingaging them in the common: 
, cauſe, chat otherwile E. proyeunſenlible, of the condition 
of thetr Country, ow vom bag non 
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If the Lord withhold ſein the Kings Juiice Hat rieth | 
matter by twelve men. - 3% : FpV 
The firſt of theſe branches Þ ceclhenveydF! aground 3; 
common law; but being a lied'to the lalt is an -inti 


of a new-law of 'triall of the heires right by Aﬀſize of | 
danceſter , where formerly no remedy was1 


to the hh *” | 
a Writ.of right." If theſe three branches beparticulat Ty 
vedz, they ſpeakeof three forts of heires, oFcenanceby Ka Knig * T 
ſervice;v3s. ſach as are majors, vr of fall age3/ and fackahſh 7 


- mmors, orunder ape;-and ſuch as are of a doubtful a 


Thoſe that are of full age at the death of their their ani 
rem the lands deſeended, ' andthe Lot&th 


7a ana | 
im thereof; but -hiay be reliſted by che helie? oft | 


doe ſervice that isdae; 'and if the Lhd 
haveremedy by Afize. Thoſe heires Sri ate minors thllk 1 | 


_ = Lords guardianſhi prill the m_ to onea 
; Theheires of ſach as hold by 


HO i him he xi F 


Pla apeat fifteene yeeres, becauſe kt rh er 


dble to:doethat fervice : but the Knees bf Ef Bona $ aje tha 
faid to be of full _ e when they liave ability to mann + thit 
fathers calling, ſuch as telling of money, meaſuring of cloat 
and the like : yet doth not Gla1vile orany other ay that the 
were their full age to all purpoles;"a cit that fone Barrouſ 
at this'da Hold the' laſt ih cuftotne't 

The laſt 

__ 


e of ws of the ink or" Vis 9 and it We bg 
> be tried by twelve meni:"'/Phis' triall forme” have that 


be of Glanuils invention; and it may well bethit this 
of this matter as thus ſet down was dire&ted by him ;, ing he 
ufeth often in his booke the word/Shr :\'and ini his PR 


) 


' 
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d ſaich, that he will ſet down frequentins uſirata, and its pait 
| eſtion;z' but that. the triall by twelve men was much more 


Ry | ancient, as hath been.already noged.. . One thing more. yet re- 
oh maineth, concerning the widdow of thetenant, whoſe dower 
«WY is not onely provided for , but her reaſonable part of her 


Fw | = perſanall eſtate. The originall hereof. was from the 

pd | Es, and it was as popular, as that of Wardſhips was 

epall; A and ſo they made the Engliſh women as ure ro:thend 
were lure of their children, Eo -1t ar 5roa;t 


Þ 


--Fhe hi full ſhall by Aſlze _ Ti ins dane Gra the Fark 


n | | comming over Sea next: after. the Peace made between him anc 


bY his fonne.  . 
wh ' This is called the Aſſize, of Nayel difſeiſin orfofdifkfin 
bet lately hot Ie ſeems: that, of Norelco the Juſti- 


al | ces fake, who now were appointedi,to that worke | which 


lt ile ed: Fe Goungr ages and to ptevent ins 
Ic ay coi $3, FP adn determined, alth 


g | Fl Mop miſtaken, for the.limitatian inthe _ 


j' ls a we Homage, goinginto Mrlnab es. 
nel, Thall "Toe. right u on the Kings writ foo laifs' 


ts fee, arid under, unlefle in caſes of diff which are 
Ek to tha King. I 


\ -t, 
<. 


Glany. lib-13+ 
Cap-33 


Wo ices Htngrant ended the ſinaller matters in their cir- | 
e 0 


Er We wee, reerved to the King in his hench.:. TX 


= mJalices ſhall i [inquire of Eſcheates, Lands , "car ag od 


women, mn ne ings Bit; And, of Caltle guard : who? ? how 
nmich.? here ?, 


Ly 


"Sg as wh Jadges? itinerant bad t the worke of Eſcheators; and 


mate «their droge ſerve as well-for the Kings profic as Juſtice 
to the ſubjets.T hey uſed alſo to take fralty of the peopleto the 
Fx King at one Em time of the yeere, and to demand homage 
Ao. Net Ces © of the Kings Exchequer made the pre- 

| ſence of Judges le fle acceptaþ - and it may be occaſioned 
ſome: Lind of. oppreſſion, And as touching Caltleguard,, it 
was 


I 
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Glany-liv,9+ 
cap. 4: 


Lic\lib.2.cap.s 


was a tenure in great uſe in theſe bloody times , and yetit ſee. 
meth they uſed to take rent inſtead of the perſon ſervice, 


elſe had that enquiry (how much?) been improper. | 


Of atenants holding, and of ſeverall Lords. Se” 
That one man may hold ſeverall lands' of ſeverall Long, 
and ſo owe ſerviceto them all isſo common , as nothing 

be more : nevertheleſſe ir will not be altogether out of thy 

way to touch ſomewhat upon the nature of this mutual! r, 
lation between Lord and Tenant in generall , that the-tny 
nature of the diverſity may more fully - + rrp The found 
tion or ſubje& of ſervice was a piece of Iand,or other tenemm 
at the firſt given by the Lord to the Tenant in afacmanceof i 
fipalation'berween' themprefippoſed , 'by thegiving. ando 
ceiving whereof the tehatit undertooke to perform ſervice 
theLord, and the Lord undertooke proteQion of the tenant 


 Inhis right to that tenement. The ſervice was firſt bypry 


oc ſolemnly bound , either by oath which the Lord. 
ty by the common law hath power to admigiſter 31 
the caſe of fealty, in- which' the tenarit bound himſelfetobe 
true to the honour and ſafety of hisLords perſon, and to ye 
form the ſervice due co the Lord for the tenement ſo,givenn If - 
otherwiſe by the tenants humble acknowledgement, andpe i 
miſe not onely 'to performe the ſervices due, but even to.b 
devoted to the Lords ſervice, tohonour him, and to adyentnt 
limbe and life, and to be true and faithfull'to theLord. Thi 
is called Homage,from thoſe words, T become your men Sir, and 
yet promiſerh upon the niatter no more but fealty in a dept 
complement , albeit there be difference in the aGunifts belore 
ging to each, For though it be true that by promile of .bew 
the Lords man,a generall ſervice may ſeemito be implied. 7 
in regard that it is upon occaſion onely of that on 39 tenure, 
ic ſeemeth to me that it is to bereſtrained onely to thoſe pare 
ticular ſervices which belong to that tenement ; and chereto'* | 
if that tenement. be holden in ſoccage, although the tent 
be bound to homage , - yet that homage ties notthe tenantt0 
the ſervice of a Knight;-nor contrarily deth' the homage 0 


be commanded. by a chiefe of 
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acenant in Knight ſervice tie'him to thar of ſocage upon the 
conimand of his Lord', though he protelieth himſelfe co be 
his man: | Nor doth the tenants homage binde him againſt all 
men; nor a4 ſemper; for in caſe he holdeth of two or divers 
Lords by homage for ſeverall tenements, and theſe two Lords 
bein -warre one againſt. the other, the tenant muſt ſerve his 
chiefe Lord 'of whom the capitall houſe is holden; or that 
Lord which was his'by priority , who may be called the chiete 
Ford becauſe having firit received homage he received it abſo= 


lately from his tenant; but all other Lords receive homage of 
 ſuchtenant with a ſaving of the tenants faith made to other 


Lords. and to the King, who ih-order to the publique had 
power to command a tenant into-warre againſt his own Lord, 
If therefore he be commanded by the King in ſach caſes untd 
warfe he need notqueliion the polns of forfeiture; bat if he 

| is other Lords into warre a- 
gainſtia party in which another of his Lords is engaged , his 
ſafeſt way is to enter upon the worke,'becauſe of, higs lſegiancc 
tothatLotd; yet with a ſalve of his fealty to'that iter Lord. 
But in all. ordinary caſes tenants and Lords' mult have regatd 
to their ſtipulation , for otherwile if either breake the other is 
diſcharged for ever; and it the fault be in the tenanthis tene- 
ment eſcheats to his Lord ; - and if the Lord faile, he loſes his 
tenure , and the tenant might thence forth 'diſclaime, and 
hold over for ever. Neverthelefſe the Lords had two privi- 
ledges by common cuſtome belonging to their tenures, which 
although not mentioned in the ſtipulation , were yet more 
valuable then all the reſt; the one concerning matter of profit, 
the other of:power: T hat of profit'confiſted in ayds and re- 
Hefe. The ayds were of three kinds': one'to make the'Lords 
eldelt ſonne Knight, the other to marry his eldeſt daughter; 
the third: to helpe : him to Pay a reliefe to his Lord Paramont; 
which.in my opinion ſounds as mich as if the tenants were 


bound by their tenures to ayd their Lord inall caſes' of | extra- 
ordinary charge (aving that theliord coald notdifraine his 
tenant for s = to his warre.) andivhis according to the Lords 

or Glanulefaithithat the law determined nothing 
con- 


diſcretion; 
TEES: E e 


Glany, lib.g. 
cap-I, 
Lib.7. cap.1 » 


Glanvil.lib.g. 
cap-l. 


Ibid. caps 4+ 


Ibid. c.$- 


Glany, |.9.c.v, 


Ibid» 
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Ibid, 
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Glany.74$0, 


concerning the quantity or valew of theſe ayds. Theſe were 


' the Normanwaies, and ſavonred ſo nmch of Lord(hip,, that 


within that age they were regulated ; But that of reliefes was 
an ancient ſacrifice , as of firſt fruits of the tenement to: the 
Lord, in memoriall of the firſt Lords favour in conferrj 

that tenement ; and jt was firſt ſetled in the Saxons time. The 


Lords priyiledge of power extended ſo farre as to diltraine hls 


tenants.into his own Court to anſiver to himlelfe , in all cays 
ſes that concerned his right 3 and fo the Lord became both 
Judge and party, which was ſoon felt and Sn as {hall 
appeare hereafter. Another priviledge of the Lords py 
Was ayer the tenants heire after the tenants death , in thedib 
ofing of the bady during the minority and macriage of the 
ame.. - As tguching the diſpoſing of the body,the Lord eithe; 
retained the fame in his own power , or committed the lame 
to others; and this was done either pleno jure, or rendringan 
account. As concerning the marriage. of the females thar av 
heixes, or {a apparent. :- the parents in their life time camo 


, marry then without the Lords conſent; nor may.they mor 


themſelves after. their parents death without the ſame; and 
the Lords arebound to give their conſent, unleſle theycan 
ſhew cauſe to the contrary, The like alſo of the eenants with 
dows that have any dowry in the lands of ſuch tenure. And 
by ſuch like means as thelz the power of the Barons grew to 
that height, that inthe lump it was roo maſhe both for Prin 
and Commons. vet] 
Of the power of the laſt Will, 
It is a received opinion , that at the common law no man 
could devite his lands by his laſt will. - If thereby irbe concer I 
ved to be againſt common reaſon, 1 ſhall nor touch that ; but 
if againſt cuſtome of the ancient times, I maſt ſuſpend my 
cqucurrence therewith untill thoſe ancient tines be defined: 
for as yet 1 finde no teſtimony ſufficient to aflert that opinion; 


\ buy ratherghas the times hitherto had a ſacred opinion'of the 


laſ will, as of the maſt ſerious, lincere , and adviſed declare 
tion'of. the moſt inwerd(defires;of a man, whith was:the __ 
6 thing 
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thing looked unto in alt conveyances, Voluntas donatorir de 
2140 dbſervercre \ And therefore nothing was nyore ordinary 
then for Kings in' theſe tines as nitch as in them did lie to: 
difpoſe of their Crowns by their laſt Will. Thns King 7obr 
appointed Henry the third his ſucceſſor , and Rzcbard the firſt 
deviſed the Crown to King Fohn; and Heery the firſt gave all 
hislands to his daughter ; and William the Conquerour by his 
Henry his mothers lands. Tf then things of greatel? moment 
under Heaven were ordinarily difpoſed by the laſt Will , was 
it then probable that the ſmaller free holds ſhould be of too 
high eſteem to be credited to fuch conveyances? I wonld nor 
be miſtaken ; as if 1 thought that Crowns and Empires were 
at the difpoſall of the laſt will of the poſſeflour; nor doe 1 
thinke that either chey were thus in this Kingdome , or that 
there is any reaſon that can patronize that opinion; yet it will 
be apparent thar Kings had no ſleight conceit of the laſt will, 
and knew no ſuch inficmity in that manner of conveyarice, as 
is pretended; orelfe wattld they never have ſpent that little 
breath left them in vaine. Thave obſerved the words of Glar- 
vil concerning this point , andI cannot finde that hepofitive- 
ly eenieth all conveyance of land by Will, but onely im caſe of 
Fitherifon; the. ground whereof js, becauſe jts contrary to the 
conveyance of. the law : and yet in thar caſe alfo alloweth ofa 
difpoting powerby conſent of the heire, which could never 
make good conveyance, if the will it that caſe were abſolutely 
voide, and therefore his athority lies not in the way. Nor 
doth theparticular cuſtomes of places diſconntenance, bat ra- 
ther'advance this opinion; for if devife of lands were incident 
to the tenure in Gavell kind, and that ſo generall in old time, 
as allo to the burgape tenures, which were the rules of Cor- 
poration and Cities , Ub; leges Anglie deperirt non paſſunt nec 
defraudari nec violari,, how can it be ſaid contrary to the com= 
mon law? And therefore thoſe conveyances of lands by laſt 
will that were in and after theſe times holden in uſe ; ſeem to 
me rather remnants of the more generall cuſtome , waſted by 
poſitive Jawes then particular cuſtomes growing up againſt the 

Ee 2 common 
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common rule. Its true that the Clergy put a power into 


M. Paris the Pope to alter the law, as touching. themſelves in ſome 

Ane118!. cafes: for Roger Archbiſhop of Torke-procured: a faculty 

—_ from the Pope to ordaine that no Ecclefiaſticall Perlon 

Decret, Alex, Will ſhould be good unlefle made in health, and nor lyingin 
pap. © Extremity; and that in ſuch caſes the Archbiſhop ſhould: poſ. * 

Hov-den,. fefſehimlelfe of all ſuch parties goods : but as it laſted:ngt 

fo-537. long, ſo was himſelfe made a prefident in the caſe; for: being 

' overtaken with death ere he was provided, he made his will in 

his ficknefſe, and Henry the ſecond poſſeſſed himfelfe of hi 

eſtate. Andits as true that Femme coverts in thele daies could 

Gd: make no will of their reaſonablepart, becauſe by the Saxon lay 

ST belonged joyntly to the x; male Nor could uſucess conti 


nuing in that courſe at the time of their death make their wil 
becauſe their perſonall eſtate belonged to the King after thei 
death , and their lands to their Lords by eſcheate, althou 
before death they lie open to no cenſure of Iaw;but this wazby 
an eſpecial] law made lince the Conquerours time 3 for bythe 
Rp law they were reputed as outlaws. Nevnhacdel 
Ll.Edw-37» , theſe doe but ſtrengthen: the generall rule, viz. that regulath 
-: thelaſt will was bolden in the generall a good conveyance in 
law. If the will were onely intended and not perfe&ed,or no 
will was made, then the lands paſſed by deſcent, and the good 
Glany-l-7,c6. held courſe according to the Saxon law, viz. the next kinſmen 
cap. 8, and friends of the inteſtate did adminiſter, and as adminiſtre i 
ters, they might ſue by Writ out of the Kings court,alchongh 
the Clergy had now obtained ſo much power as for the reco; 
very ofa legacy , or for the determining of the validity of the 
will in its generall natnre it was tranſmitted to the Eccleliy- 
ſicall court. WES 
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| of the Militia of this Kingdome during. the reigne of 


Poderaks not the debate of right,but as touching matter of 
fat ſhortly thus much:thar fro the Norman times the power: 


of the Militia-reſted apon two gray ;: the one theallegi- 


ance for the common defence of the 


levy the force of the Kingdome,nevertheleſſe the cauſe was {till 


, under the cognifance' of the great councell, ſo;farre as to. 


agree or diſavow the warre, if they ſaw cauſe; as appeared in 
the defe&ions of the Barons in the quarrell between King 
Steven and the Empreſſe, andbetween King For and his Bar- 
rons. The ather principle was the ſervice duet6the Lord from 
the Tenant, andby vertue hereof (eſpecially'whenas the liberty. 
of the Commons was in queſtion:)+the Militia was-\wayed by 
the Lords, and they drew the people in Armes either one way 
or the other, as the caſe appeared to them : the experience 
whereof the Kings from time.to time felt, to their extreame 
prejudice, and the Kingdoms damwage.' ' Nor did the former 
principle: overſwaythe-latter, althongh it might-ſeem more 
conſiderable, but onely in thetimes of civill peace , when the 
Lords were quiet and: the people well conceited of the Kings. 
aimes in reference to:the:publique, which happineſle- it was 
Henry theiſeconds'lottoterjoy's forhe being aPrinceeminent 
amonglt Princes-both-for endowments of mind and of out- 
wardeſiate, not onely gained hononr abroad, but much more 
amongſt his own people at home, who ſaw plainly that he 
was for forraigne imployment of honour to:the Kingdome ; 


' andnot onely contented with what he had in England, but im= 


barked together with the Laity againſt the growing power of 
the Clergy ,- for the defence and honour of the priviledges of 
; the 


ings perſon and honour | 
and Kingdome;: and in this caſe the King had'the power to: 


ot — 
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 andupon every free man of. ten Marks yeerely valew theiv cer- 


the Crown, wherein allo the liberties of the people were in- Mi 
cluded : They therefore were ſecure in the Kings way,and (uf. 
fered themſelves to be engaged unto the Crown further then 
they or their anceſtors formerly had been , 'out of pretence of 
ſadden extreame occaſions of the Vingooqe chat would not 
be matched with-the ordinary courfe of defence. For the King 
(finding by former experience that the way of Tenures was too 
lame a fopplyfor his acqueſts abroad , and that it had proyed 
little better then a broken reed to the Crown in cafe of diſpat 
with the people) aimed ar a further reach then the Lordsoe 
Commons foreſaw ; and having learned a tricke in Fran, 
brought it over, - ( although it'was neither the firit nor lai 
trick char England learned to their colt from France) which 
was a new way of leavying\of men and Armes for the way, 
by affeſſing upon every Knights fee, and upon every free man, 
of the vallew of fixteen Marks yeerly , their certaine Armes; 


raine Armes; and upon every Burgefle and free man of an in- 
feriour valew, thely certaine-Armes. © 2, Thattheſe ſhould be 
ready prepared againſt a certaine day. 3.That they.ſhould be 
kept. and maintained from time to time in the Kings ſervice, 
and at his command. - 4. That they ſhould not be lent, pled 
ged, fold or given.away. 5. Thar incaſe of death they ſhould 
deſcendto the heire ,\who it under age ſhould finde a mants 
ſerve in his lead. -6.T hat. incaſe the owner were able he ſhould 
be ready at a certaine day with his Armes for the ſervice of the 
King ad fidem Domini Regis & Regrii ſui. 7. That unto this 
every man ſhould-be ſworn: I callithis a new way of levying 
of Armesand men , not bur that formerly other tree men and 
Burgedſes found Armes, albeit they heldnot by Knighe ſervicy 
for it was ſo ordained/by the Conquerours laws was 

uſed: but now the King thruſt in two clauſes (befides thea 
tering of the Armes) the one concerning the oath whereby all 
men became bound, the other concerning the raifing and or 
dering of men and armes, which here ſeems to be referredto 
the King/onely, andin his ſervice; and this T grant may im- 
ply nuich/in common capacity, viz. that all the power o the 
Militia 
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Nobles and people , as they left h 
that in ſich manner as although afterwards he had advantage 
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| Militia is in Henry the ſecond. "But this tricke catched nor. the 


people according tothe Kings meaning; | for the wavds ad: fir 
dem Regis &: Regni Mill left a rite for the peopleito eſtape;, if 
they were called out againſtcheiriduty tothe Kingdome;; and 
taught the doArine which is not yet repealed, viz, Thatwhat 
i not according to theiv faith to:the Kingdome is nov accor« 
ding to their faith to the Rags and tlierefore they conld finde 
in cheic hearts ſometimes tol1t fill: at home, when they were 
called forth to warre :, as may appeare in one' paſſage: in the 
daies of King Joh , who had gathered together 'an Army for 
the oppoling of forraine power, at ſuch time as. the Pope had 
done his worlt againſt him and the whole Kingdome ; which 
Army was: of ſuch conſiderable Rrength,. :as | believe none 
ſince the gonqueſtto this day exiceeded by paraleld it.: but. the 
Kings: meah ſibmiſion: to: che. 97 uy Lipace {ſo diltafed: the: 
m to his own tbifts 3 and 


of them and, liberty cnough tq. have raiſed an Artny to have 


brengrhned hinaelfe again the Nobles ,- yet theLords com- 


mingfrom: Londen, brought of the fadden {uch a'party as the 
King wad not able co withſtand ; and fo he came off with thar 
canglylioh;madeat Rereny meade, which though-irtit (elfe was 
honograble,yet loſt the King ſo much the more,becauſe it was: 
rather gained from him then made by him. 
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of arbirrarprule from King Jobs ſeeueth to breathe through: 
outthe-whole'; and therewith didiexpire-; : nile -Þ oh 
:; Phefioſt that prefers himſelte:is Hewwy the chird, 'begonen 
by King Jobz when' he: was'.in the very tilt: ehteiprizeof\op. | 
preſſion that occafioned: the firſt Barons bloody warres; ang 
which this King was ſo miſerable as to contithue for the greg 
teſt part of his life and'reignez-and yet-10 nappy as tO fee 
endedaboutfour yeeres before he died.-: Although the fouley 
not ingenderel "eg the-parent;;: yet the temperature 6f the 
body of the child doth ſometimes fo atremper the motion'y| 
the ſoule , that there is in the child rheivery image of the 
thers mind : 'and-this Henry the. third lively expreſſed , bein 
ſolike antohis father. Jobrin hiswortk.courſe, as if his fathn | 
own'{pirithad: emered intohim 4: and: aninateditiniigy 
his waies. 'i-He brought-inwich im the fieftprefidearofcy 
ſcience in poynt of. ſucceſſion by inheritance in the Englib 
Throne; for the'ſtreame of :probabjlicies was againſt him, 
was'achild; and the times required:a-compleat mai ,: andi 
man-for warre: He was the chilg of King 1:h»,whoſeteywit 
of the Statejwere:now freſh in the minds'of all men. *Rews 
M. Paris. alſo deſigned to the Throne by his fathers lJaſt'Will,whithwg 
Ane1216, a dangerous preſident for them to admit , who hadbut'em Þ 
now withſtood King Tobns depoſiting of the Crown' inthe 
Popes hands , as not being-/:in-the- power of a King af By: 
land to diſpoſe of his Crown according to his own will. Ye 
leaping overall thefe conſiderations, "and looking on Hay |} - 
the third as the child of a King, that by good nour- 
tare might prove a wiſe and juſt King : they cloſed abou i 
this paxke,, in hope it might bring forth. a flame whereby t 
warme themlclyes in ſtormy times, Nor didtheir hopgsom || 
periſh; for during his minority the King was wile to follon (| 
200d countll; and by it purgetour all the if] tumours tha 
the kingdome had contrated in the raſh diftempers of hisfi 
thers government : Nor did he onely follow the counſs 
ob ethers herein, but'even at ſuch times-as their cornſels ( | 
{cd;heichoſeithoſe councels that ſated with the moſt popukt 
way; as is tobe ſeen inthe different counſels'of the Archbi: 
| ſhop 
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ſhop of Canterbury and William Briware. And yet two things M.Paris 


tronbled mach thoſe timies : one that they were times of par- 19-1323» 


ties; the other, that the Prote&or was ſomewhat too excel- 
lentto be a meere ſervant ; and its hard for the Engliſh Nobi- 


| lityz@ endure him tobe greater3 although ic may ſeem "reaſo- 


nable that they that-are thought worthy to'governe a Kin 

ſhould be much more worthy to governe thetfſelves. But the 
Pope put an end to all occafion of queſtion hereabont ; for 
by his briefe he declares the King to be ſixteen yeeres old, and 
of ageto govern himfelfe; and therefore all Caſtles are forth- 
with to be rendred up'into the Kings hands. ' This proved 


\ the rock of offence, whiles ſome obeyed the Pope, and were 
. Impugners of thoſe that put more confidence in the Caſtles 


then inthe Kings good nature. Hence firſt ſprang a ciyill 
broyle thence want of money, then a Parliament; wherein 
the grand chatter of England: liberties once more'was exchan- 
ged for 'a ſumme of money. Thus God wheeled about fuc- 
celſes. But the King having pafled over his tame age under 
the government of wiſe Councellors, and by this time begin- 
ning to feele liberty, it was his hard condition to meet with 
want of money ; and worſe, to meet with ill Couneellors, 
which ſerved him with ill advice, that the prand Charter 
would keepe him down, make him continually poore, and in 
ſtate of pupilage : to this giving credit, it ſhaped an Idea in 
his mind that would never out for forty yeeres after 3. and 


_ thus adviſed he negleCts his own engagement , defies the go- 


vernment that 'by his Royall word, and the Kings his prede- 
ceſſors in coole blood had been ſetled; and that he might doe 
this without check of conſcience, he forbad the ludy of the 
law, that ſoit might die without heire , and he have all by 
Eſcheat. This ſadded the Engliſh, and made them drive hea- 
vily ; the King (to adde more tirength) bronght in forrainers 
and forraine Councels; and then all was at a ftand. TheCoun- 
cels were for new waies. The great defigne was to get money 
to ſupply the Kings wants ; and as great a deſigne was to keepe 
the King in want: otherwile it had been ealie for thoſe at the 
helm- to have ſtopped the concourſe of forrainers (other ther: 

| then 
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| i) from abroad ; the confluence of the Queenes por 


rer alies, laviſh entertainment, profuſe rewards, cheates 
Rome, and all in neceſſitous times, But ſtrangers to maintaing 
their own intereſts muſt maintaine ſtrangeneſſe between the 
King and. his ſubjeQs; to ſupply therefore theſe neceſlitig] 
ſhifts are uſed, as revokin of Chania, diſplacing of Officer, 
and fining them, Aforeſtations with a traine of oppreſſion 
depending thereon, tines and. amercements, corrupt advance 
ments, loanes, and many tricks to make rich men offend 
eſpecially proje&s upon the City of Londyz. Nevertheleſſe al 
proved intinitely ſhort of his disburſements , ſo as at timeshe” 
is neceſſitated to call Parliaments, and let them know his 
wants. At the firſt the people are ſenſible and allow ſupply; 
but after by experience Ending themſelyes hurt by their ſup 
plies to the King, they grant upon conditions of Sraer: 


. the power of the great Charter.; and many promifes, 


from the King to that end, and after that oathes, and yet ng 
erformance z this makes the people abſolutely deny ſupplies, 
hen the King pretends warres in France, warres in Scotland 
and wars againſt the Infidels- in the Holy 12nd, whither heis 
going: the people upon ſuch grounds give him ayds ; but fur 
ding all but pretences , or ill ſucceſſe of ſuch enterpriſcs,tliy 


are hardned againſt ſupplies of him for the!holy warre : tha 


he ſeems penitent , and poures out new promiſes, ſealed with 
the moſt ſolemne execration that is to be found in the wombe 
of {tory , and ſo punually recorded , as if God would hat 
all generations to remember it as the ſeale of the covenant be 
tween the King of England and his people, and thereforel can: 
not omit It. 

It was done in full Parliament, where the Lords Temporl 
and Spirituall;Knights, and others of the Clergy,all ſtanding! 
with their Tapers burning. The King himſelte alſo ſtanding 
with a cheerly countenance, holding his open handuponb 
breſt,the Archbiſhop pronounced this curſe enſuing; 

By the authority of God emmipotent , of the Soune, and of the boy 


Ghoſt, andof the glorious mather of God the Virgin Mary , and if 
the blefſed Apoſiles Peter and Paul , andef all theother Ha 
an 
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and of the boly rtyr and Archhifbop Thomas , and: of all the 

Martys , and of the bleſſed Edward King of England , and of all 

Confe fſors and Virgins, and of all the Saints of God, 4 
 WeExcommunicate and Anathematize,and ſequeſter from our h.1y 


| mother the Church all thoſe which benceforth knowingly and malis 


ciouſly fall deprive or ſpoile Churches of #beir right. TT 
And all thoſe that ſball by any art or wit raſbly violate, diminiſh 
or change, ſecretly or openly, in deed, ward, or councell, by crofing in 


. part or whole thoſe Eccleſiaſticall liberties, or ancient approved cu 


ſtomes of the Kingdome , eſpecially the liberties and free cuſtomes 
which are contained in the Charters of the common liberties of Eng- 
land, and the Forreſts granted by our Lord the King to the Arch- 
biſhops, Biſhops, Prelates,Earles, Barons; Knights,and Freebalders. 
And all thoſe who have publiſbed, or being pablifbed have obſer- 
wed any thing againſt them or their Statutes, or which have brought 
in any cuſtames, or being brought in have obſerved; and all writers 
of Ordinances or Conncels, or executioners, or ſuch as ſpall judge by 


ſuch things, 


All ſuch as are knowingly guilty of any ſuch matters ſþall' ipſo 
facto incar this ſentence : ſuch as are ignorantly guilty ſhall inexr - 
the ſame cenſure, if being admoniſhed be amend not within fifteen 
daies after admonition. | re yn 210 

In the ſame cenſure are comprehended all pertarbers of the peace of 
the King and Kingdom : for everlaſting memory wheresf we have 
bereunto put our Seales. | FN hr 

And then all throwing down their Tapers extinguiſhed and 


' ſmoking, they ſaid, So let all that ſhall goe againſt this curſe be 


extinli,and ſiinkein Hell.. The King all thewhile continuing 
in the poſture abave mentioned, ſaid, So God me help, 1 will ob- 
ſerve all theſe things fincerely. and faithfully, as T am a:man, as I 
em a Chriſtian, as I ane a Knight, as T am a Kizg crowned and 
anvinted.' FS fs DEF Rh La: WEN 
If weſball pareaway the ſaperſtitious.ceremonies,and con- 
kxder divine providence , we may ſearch intoall Hiſtories of 
all apesj.and weſhall not finde a paraltelllierermivo ; fo fe- 
rioully compoſed ; | folemnly pronounced ; ' with an Amer 
from the repreſentative body om while Kingdome , pat 
Ft 2 In 
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in writing under ſeale, preſerved to poſterity 3 vindicated 


God himſelfe in the ruin of fo manyoppoſers.And yet the duſt 


of time hath almoſt buried this out of the thoughts of men;6 
as feweven of ſach as know it do ſeriouſly confider how far it 
may yetandeven now be charged upon the account of this Nz. 
tion. Serious as it was,it was ſoon forgotten: nor would the 
King be long holden with promiſes, ſome unhappy Starre 
ſtrooke him in his birth; he had been too hard: for his promij- 


ſes, and now having the Pope at his elbow,he can diſpence 


with-his oath , and bid defiance to an execration; and in flat 
defiance of the grand Charter profeſſeth opprefſion , accumy 
lates forraine Councellors , and forraine guards, contemnez 
his. own people; ufhers in the Popes extortions upon them 
to fill up the meaſure; thrives in nothing but in the match of 
his ſonne and ſacceſſour with a ſiſter of- Sp2ine, and yet that 
alſo. helps to haften on the publque poverty, and thata Par 
liament that brought forth a bloody ifſue ; although not by 
any naturall power, but occaſionally : For the Barons nean 
now no longer to truſt to promiſes; ſtrangers are baniſhed 
the Realine , -and- others of the Engliſh blood: ſtepped into 
their places. and Revenues. But this was not all, the King 


muſt confirme the grand Charter, and thereto he addeth not / 


onely his own-oath, but cauſeth the Prince his tonne to con- 
tirme the ſame.in like manner. - It. is likewiſe propounded to 
him that the chiefe Officers of the Kingdome maybe choſe 
ſuch-as the Parliament fhall like of: And that other laws 


meet tor the government of the Kingdom might be eſtabliſhed; | 


of all theſe the King made no bones. And to make men be- 
lieve that he was in good earneſt, he was contented: to diffobe 


and diſarme himfelfe, and inyeſt the Barons both with Sword 


and Scepter, retaining nothing but the Crown for himſelf, 
This had been ſafety enough for the Kingdome, but thatit 
was a concluſion without an agreement ; for as it was on the 
Kings part made from; principle of_ſkameand feare, ſo it 
was determined-jn anger 3. fot after that the King:had been 
thus dreſt and'girt for the ſpace of foure or five yeeres (what- 
ſoeyer he thought all the while its no matter?) he began firſtts 


ftretch 
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© 
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firetch his conſcience, and having the Popes diſpenſation to 
helpe, ſoon-makes his-oath to flie alunder (although his ſonne 
ho for the preſent more conſcience.) But the other girt held 
more ſtoutly, for the Lords had the Sword chained to their 
arme by the Kings own grant. Liceat omnibus in regno noſtro 
ctr nos inſurgere & ad gravamen noſtrum opem & operam dare 
ac fi nobis in nullo tenerentur 3 and the Lords maintained their 


| hold, though not without ſome-jealouſies amongſt themſelves; 


& irs very probable had: the King been alitcle longer breathed 
with patience,he might have had his will apon ealier termes : 

for the Lords were not ſo jealous of one another as the Com- 
mons w:zre jealous of the Lords, that they meaned to rule one- 

ly for themſelves. But the King being now in a wood, - and 
bemired, ſo as he muſt now reſolve to get all, - or loſe all, *and- 
ſo either ſacritice his naturall delires, or the remainder of his- 


_ politicke power, entered the field with. the ayd of thoſe Com- 


mons that choſe rather to be oppreſſed by one King then many 
Lords: and thus the Lords received the firſt blow, ard gave the: 
firſt foile: afterwards being worſted by their own divifions and: 
jealouftes,. they left a victory to the King that: might have: 


made him abſolute, if he had been moderate ; but purſuing- 


revenge too farre, he was diſtaſted of his-own party that look- 
e& on-'/him as. a Polyphemus that: intended to devoure'the- 
enemy-..firit , that he might. more freely fealt' po then»: 
ſelvesin. the iſlne : this made victory follow the King a farre 
off,. and taught the King' that the end of -civill warce muſt be: 


- attended with-moderation in the Conquerour, ſo farreas may 


{tand with publique ſafety, orotherwiſe he that-isconquerour : 
roday by Sword, may be conquered. to':mgorrow:by- jealoufie.. 
Thus many humours conſumed ; andall parts tired after four. 
yeeres continuall warre, "the State commeth to its right wits. . 
Ehe Kings gaines/ in all this-bloody.ſweat may be ſummed up 

I: 


* Intwo-heads:. Firſt,that he had liberty to chooſe his principa 


Othcers of State-by advice af the Lords,: and them alſo to diſ-- 
place kj like Councell. | Secondly, in that he gained(though: 
atadeere rate) wildome to obſerve the'ſtate of affaires, and' 
©: apply, himſelte according to. occaſion :. ſo lived. Henry: 
the: 
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the third for three or four yeercs after theſe troubles ; long 
enough to let the world know that he wasable to governe 
like an EngliſbKing,and to teach his ſonne by his.own late ex- 
perience to be a wiſe governour betimes. | | 
For Edwardthe firlt being trained up in the Tragedy of a 
civill warre wherein he was one of tlie chiefe ators ; and has 
ving expiated the bloody way of his riotous youth by his holy. 
warre, as they called itz now he betakes himſelfe to amends 
making by juſtice in government , having found by his fathers 
experience that a Kingdom well governed(like good husban- 
dry)preſerves the owner, but being negleed deſtroyes both. 
He came over in his third yeere in Auguſt , was crowned in 


Church of late had been ill governed ;the Clergy men grieve 
by many waies, the people otherwiſe handled thenthey ought! 
to be,the peace il] kept,the laws lefle uſed, and delinquents lee 
punilhed then was meet ; and in the ſence of theſe inconveni 
ences were the laws of V Veftminſier the firſt made, whereinthe 
world niay.ſce the great difference between the Prince and the 
King in one and the fame'man. 

- The moſt part of thoſe laws were little other then plaiſtes 
applied to particular botches of thoſe times, wherein the 
King dealt with a tender hand, as if he feared to ulceratem 
part, andeſpecially the Clergy, . and therefore delivered the 
laſt law in apetitionary way to the Clergy, becauſe it concer 
ned the execution ob juſtice in prohibited times,and yet bound 
up all with a ſalvo to hinſeltfe and his prerogative, like a wile 
King that would neither looſe right, nor doe wrong; .nor yt 
ſtickle: to debate with his kubjeths now when as. his eye wis 

upon a furcher-marke.  ForiLeolin the Prince'of VV ater had 

atfronted him.; aud though.he could not endure atfronts , yet 


could he difſemble them fox advantage, and ſo he ſuffered the ' 


Parliament to runne its courſe, that he might have donethe 


{ooner}| \/Otherwiſe he had a ſeed of his fathers conceig that 


laws arenot madefor Kings, as appeared afterward : forafte 


he had gotten his army into. the field,he tooke a fifteenth 


which 


September, ſummoned a Parliament in February following, but | 
adjourned it till after Eaſter 3 and then it is found that the' 
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which was granted to his father, and this was inaxdito more * 
but there was no diſputing with power, and therefore the ſub. 
je& muſt be contented rather to {core it up againſt the future, 


then require preſent pay; ſo dangerousa thing it is for England 


that Kings ſhould have occaſion to gather armies , though for 
never ſo honourable jmployment. 


'The Welſh chaſe'is hotly purſued , yet it did not rid mach 


way, foritcolt the Engliſh a voyage of nine yeeres travell be- 
fore they could attaine the ſhore although it had been often 
within their view. It may be the King found it adyantagious 
for his. government to 'maintaine an Army in the field under 
the colour of the Welſh warre, that he might more bow his 
ſibje&s to his own bent; for during theſe warres the King 
* made:many breathings, and tooke time to looke to the huſ- 
{ banding ot_his own revenue , as thoſe Ordinances called Ex- 
tents manerii, and Officium coronatorts doe witneſle, and the Sta- 
tate of Biganez. But the people were not altogether yet tamed; 
for the times being (till in warres, and they occalioning much 
waſte of treaſure, put the King to the atmoſt pitch of good 
husbandry , and one degree beyond the ſame; ſo as under co- 
lour of ſeiling his own he ſwept up allo the priviledges and 
liberties of his ſubje&ts ; ſome authours reciting the complaints: 
' ofthe Church men , others of the Laity : ſo as it ſeemeth the 
King was no reſpe@er of perſons, but his own. This and 0- 
thers not unlike had almoſt ocealioned'another combuſton, 


had not the meeting at Gloceſter ſetled things for the preſent, 


by referring the right of franchiſes todebate in the Eyer'; and 
ordering reſciſure of ſuch liberties into the ſubje&s hands, 
whereof they had been diſpoſſeſſed by Oo warranto and © 
Jure,ander colour of the fourth chapter of theStatute of Bigam. 
|  Neverthelelle however debonaire the King ſeemed to be, the 
fore between himand his ſubje&s was not fully cured; nor did 
the Lords truſt him further then needs muſt, for whether they 
ſerved in the field or met at councell,ſtill they were armed ; and 
during this daring of each other were many profitable lawes 
made , whiles neither party durſt ventnre bloodſhed in touch-- 
ing too nigh. upon the priviledges of each other; Peggy 
| becaule 
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he could*have hitherto little opportunity to effe&t anythi 


Welſh wars,but he found both France and Scotland his enemig 
at once. The King faced onely the firit,and fought the ſecong 


becauſe the affaires in Wales were but laid alleepe,andupgn 

reviving! mighe turne ,the ballance to either ftde. 
The wars awake againe, andtherein are conſumed nigh ſhe 

yeeres more of the Kings reigne,{o as what ever his intentwa, 


for the advancement of the prerogative of the Crown at hong, 
Nor had he ſcarcely breathed himſelfe 'and ' army from the 


which held him werk the remainder of his daies,$ at the ſane 


time alſo he arred both the Clergy and Laity at his own how | 


as if providence had given him ſecurity for the good behaji 
our 3 and yet it failed him in the iſſue, and left him to-th 
cenſure of the world, whether his juſtice was ſpontaneowsg 
by neceſſity; for as yet he held the grand Charter at parly 
and rs A was rather eyed then much truſted: Albeit: 

-was put upon confidence in the ſubjeRts diſcretion for ayd.o 


him in his continuall undertakings; nor did they diſclaine 


him herein, however chargable it was; for all ſeem willingit 
ſ:ould be imployed any where,ſo as not within the foure Se 

| Its probable the King knew it, and therefore having madei 
voyage into France he changed the Scene of warre,but tothe 


other {ide as it were of a river,in hope his Lords would follow} 


but itwould not be; this angred him,and he them : nor would 
his Clergy allow him any ayd papa incoxſulto, and therefore he 
outs them from his proteCtion ; theſe and his irregular preps 
rations for warre by ſummons not onely of his Knights,butdl 
other that held Land worth 2011. per annum, and taxes impo- 
ſed by an arbitrary way increaſed rancour into a kind of fate 


ſconle, little better then a quarrel] : for appeafing whereof tit 


King (granted a conſultation upon a prohibition , and unt0 
both Clergy and Laity a confirmation of the grand Charter 
the long runne, and allowed it as the common law of tht 
Kingdome, and ſeconded thefame with many ſucceeding cor 
firmations.in the 27,28 yceres of his reigne , as if he hadut 
terly renounced aJl thought of a contrary way ; but the Stat 
in his 28*k yeere. had aſling' inthe taile that was as ilI as his 

ſaving 
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Taving of ancient ayds and priſaſs which was in the Stat.of con- 
firmation of the Charters, though ic were omitted in this Stat. 
forthe ſaving was of ſuch a ſenceias time and occalion would 
move the Kings heart.to make itzand thus this Statiite becattie 
like a Hocws pocus,a thing to ſill the people for the preſent;antl 
ſerve_the Kings turne, that he might more freely intend the 
conqueſt of the Scots; which once done;he mighe if he would 
try maſtecies with England. But God would not have it ſo; 
the King in Scotland had powerto take , 'but could not over- 
take; and the Scots like birds of the prey had wit enough to fl 
* away,and courage enough to retarn upon advantages: and 
the King was leftto hunt the wind, which m:de him to return. 
He might now expeCt the applauſe of his people for his 
good ſucceſſe , and: the terrour of thoſe that had ſtopped the 
broad way of his extravigant prerogative; and therfore looks 
bigge , rubs up old ſores, and ( having his Army yet in the 
field) ſerids for thoſe Lords that would not follow him in his 
- warres in Flanders : all comeand ſubmit, and as it were in {6 
many words let the King know'thatall England's now tame, 
and like to be ridden at his diſcretion. 'And now:there's no 
thing in his way but the fatall execration which he feared, not 
in relation to Gods' anger; but rather to the exaſperated 


F Clergy, andthe dread of the Popes diretull thunderbole. To 


avayd this ſtorm he procures a diſpenſation from Rome to per- 
jure arid opprefle without finne. A tricke that he learned of 
his father, and hid it within his breaſt till now about two 
yeeres before his end he brings it forth to tell all the world 
that hitherto he had been jult againit his will. But having ob- 
tained his purpoſe he neverthelefſe miſſeth of his end, for a 
new King of Scots our old good enemies by divine providence 
ſuddenly croſſed his way before him, and now it boots not 
to contend for arbitrary rule in Englazd, and loſe theCrown 
of Scotland,which he once thought he had ſure z he faces about 
therefore, and having ſpoken faire to his people, for Scotland 
he goes. Thus it all were not in a parenthefisthe King in- 
tended a good period, but God onely knowes what his fur- 
theſt reach would have been if he had returned , for he was 
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taken out of this world in Scotland , and ſo left this hy 
government ſomewhat: like an  imperfe& ſentence. 
His ſonne Edward ſhould have compleated it , but that he 


.wanted his fathers ſence , and had-too much of his grandf. 


thers ſuperbient humour,that nieeting with a ſtiffe ſpirit;andx 
weak-mind brought ſudden fire into the coucle of government 
till it conſumed. it ſelfe in- its own flame. For this King ha. 
ving newly.ſ{lipt out of a bondage of wiſe government unde 
his father, ranne the wilde chale atrer raſh defires , ſpending 
his former time-in.inordinate love, and his Jater time upq,. 
revengeſull anger, little inferiour to rage , and ſo inhis whok 
government was ſcarce his own man. His love was a preliden 
of a ſtrange nature, that commanded hinr from all the cop: 
tentments of his Kingdome to ſerve one nian, a ſtranger, a 
proſtitute to all, manner of licentiouſnefſe ; meerely forſone 
perſonall endowments. - It ſhews that his judgement was weak, 
and his affeQions ſtrong; and in that more weake, becauſehe 
diſcovered. it before he was crowned : like ſome of the wee 
keſt of the weaker ſex, the birth of whoſe minds are bornes 
ſoon as they are..conceived, and-ſpeake as ſoon as they ar 
borne. Tes trae that bravery of Spirittnay worke after ably 
Juteneſle in Kings under the. colour of ſome kind of wiſdone, 
But ic is one thing to rule without law , and another'tolir 
without rule. the one daſhes againſt the Jaw of an: Engliſh 
King , and may put on the name of policy, but the otherd& 
ſtroyes the law of mankind, and can beare no better name then 
of brutilh deſire. 

All the while G2veſtor was in view we finde nothing cow 
cerning common-weale or monument of Parliament, ſaving 
two Ordinances made by the King and ſuch Lords as fired to 
the Kings way rather thento his wants. The firſt was that# 
milztibus, the other de frangentibus priſonam; for all the King 
labour was to royallize Gaveſton into as high a pitch as If 
could, and fo to amaze his own eye fight with contemplating 
the goodlineſle of his perſon. So as Gaveſtor is become the 
image of the King, and preſents his beames and influence into 


all parts of the Kingdom,and according to his afpe& they often 


change 
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change and waine,$yet at the beſt were-butas in a miity nighe 
The Barons liked not-this condition of iiate Idolatry ; they 
were willing to adore the King, but they cond not bow to an 
image :' they defired nothing more-then that their King might 
ſhine in his proper glory. -' Thrice is Gaveſton baniſhed; thoice 
he returnes; the lait occaſioned another civill warre, wherein 
oſs loſt his head ; thus the Lords removed the eclipſe,but 
(little the better thereby ) they finde it a vaine labour to com« 
pell the Sunne to ſhine by force when it hath no light. Thongh 
Gaveſton be gone, the milt--of forraineicouncels prevaile;- this 
was bred in the blood, fed with blood, and ended in blood. 
Through the glafſe of forraine Councels all things ſeem of 
forraine colour; the King to the people, and the people to 
him. The King art length begins to ſee himſelfe undervalued, 
and that it began' in himſelfe , ventures himlſelfe intoi the 
warreywith Scotland to'win honour ; 'goes with much. ſplen- 
dour, but returns with the greateſt blot: that ever Engliſh King 
ſaffered , confounded abroad,and {leighted at home. For the 
braveſt men by ill ſacceſſe are loſt in common opinion : or,to 
ſpeake in a higher ſtrain,where God doth not blefle,man will 
not. The King thus almoſt annihilated,catches hold of Rowe, 
fawnes on the Clergy , paſſes ro them the Ordinances of Arei- 
caliCleri , and de priſis boms clerj : which loſt the free men no 
right although it concluded the Crown. . And to careſle the 
Commons made the Statute 4 vice-committibus , and the City 
of London likewiſe by the ftatnte de Gavelletto. Bur'God faw 
all ſorts of nien runne at riot , and ſends in npon the Nation 
plague , famine, and other extraordinary teilimonies of his. 
diſpleaftire , even to the wonderment of other Nations; and 
this brought a kinde of ſobriety into affaires , made all ſorts 
tame, and for the preſent onely prepared them forbetter times. 
For the Kings time of lunging,againe is come, and he muſt 
have new playfellows; findes the Spencers, Or rather was found 
of them; they grow in honour almoſt beyond rhe reach of 
the Nobles, but not beyond their envie;- and are more ſecure 
then Gaveſton in this, that in their firit {ſprouting the Kings 
Councell ſerved himifelfe and them to keepe in with the Com- 
| Gg 2 mons 
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mons by making good lawes ; ſuch as the Statutes at Yorke, 


of Eſſoines ; Attaints of Jurors, O___ of fines; and F. 
ſtreates into the Exchequer, 8c. all of them promiſing gogg 
government. The Barons nevertheleſſe like not; the Syep. 
cers greatneſſe, and being by ſeverall occaſions exaſperated, 
joyne in one, and occaſion a new warre; the King aided 
the Commons ( who yet thought better of the King thengf 
the Barons, whom they ſaw prejudiced rather out of felfe. 
apprehenſions, then the publique gavd ) prevailed againſt the 
Barons, and made them the tirft-prefident of death upon the 
Scaffold. 

Now the Spencers are Lords alone, thinking themſclg 
above reach of the once formidable Barons,and the Common 
too inferiour for their reſpeft. Thus lifted up they take: 
fight like that of Tcarw. They, had fo much of the King 
heart as they could not ſpare =y part thereof to the. 
and ſhe being as loarh to ſpare ſo much for them as they had, 
retired with the Prince to a reliefe which they brought fm 
beyond Sea, and with whom both Lords and Commons jon, 
The favourites mifling of their wonted wings come dom 
faſter then they aſcended, and together with them the King 
himſelfe, all of them irrecoverably. Thus favourites inſtead 
of Cement between Prince and people becomming rocks of 
ag bring ruine ſometimes to all, but alwaies to them- 

elves. | 

The King foreſaw the ſtorme, and thought it ſafeſt firſtſÞ 
cry truce with the people , and come to agreement with then 
by common conſent, for the extent of his prerogative in cer: 
taine particular caſes queſtionable ; and this ſummed up, 
become a'Statute for future times to be a ne plus xltra between 
the King and people. The like agreement lizewiſe was concer 
ning ſervices of tenants to their Lords ; and an oath framedto 
vindicate them from all incroachments. And ſomething ws 
done to calme the Clergy for the demoliſhing of the Templer 
Knights, but the wound was incurable , words are not belit- 
ved it ations doe not ſucceed ; nor will oaths now made to 
bind Kings, Biſhops, Councellors of State , Sheriffs, Mans 
Bai 1 9 
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Bailiffs, or Judges to juſtice ; nor directions for regulating of 
Courts, nor Ordinances againit falſe moneys and weights, 
nor all of them ſettle the people; but they adhere to the 
Queen, burning with alone againſt the King , and both her 
felfe and the Lords with rage againſt the Spencers., The King 
flies, and being forſaken of the people, the Lords, the Clergy, 
his own ſonne, and the wife of his own boſome, and of God 
himſelfe, as the moſt abſolute abje& that ever ſwayed Scepter, 
loſt the ſame; and being made a monument of Gods revenge 
upon inordinate deſires in a King , and of the Englith people, 
being enraged , not long ſurviving his demiſe, he died a death 
meet to be forever blotted out of the thonghts of all fubjeQts, 
but to be had in everlaſting remembrance'ot all Kings. For if 
a Kingdome or Parliament miſleads the King, at the worſt he 
is but miſled by his Councell; but if he be drawn aſide by fa- 
vourites, he muſt thanke his own Juſt; in the one he hath 


but che leaſt ſhare in the burthen, in the other he muſt beare the 


whole. 
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CHAP. LXV. 


Of the condition of the Nobility of England tl the time 
of Edward the third. 


Q Ow was prerogative mountedup to the higheſt pitch, or 


LV endeavoared fo tobe; either through the weaknelſle or 
power ofthele Kings, of whom the firſt and laſt had little to 
ground upon but their own will ; and the other, I meane L4- 
ward the firit, had more wiſdome and power, but was other- 
waies- diftrafted by forraine and more urgent imployments ; 
fo as the worke fainted before it came to its full period. The 
conteſt was between the King and Barons, who till thoſe. daics 
were rather the great and richer fort of men, then Peeres, al- 
though they alfo were of the number. 1 am not ſo ſharpe 
lighted as to reach the utmoſt intentions of the Lords ; but 
their 
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The gauires: 3 Hen Z- Edw.1. ( Kings of 
ment of Edw.2. Exgland. 


blique nature, as its plaine that 
if their private intcreft was wrapped np therein, they were in- 
ſeparable : and I ſhall never quarrel] the Lords aime at private 
relpe&s , whenas.its plaine the publique was ſo importantly. 
concerned ; and yet1 will not jultifie all that I finde writtey 
concerning their words and Aﬀtions. The ſpeech of theE. of 
Cornwall to his elder brother, and King Henry the third , Iwill 
neither render up my Caſtle, nor depart the Kingdome , but by the 
judgement of the Peeres: and of Simon the E. of Leiceſter to the. 
ſame King ,. That be lied, and were he not a King the Earle would 
make bim repent his word: and of the Lords .that they would 
drize the King out of his Kingdome, andele& another: and of the 
E. Marſhall to Edward the firſt, that he world neither goe inty 
Gaſcoinenor hang; & ſuch other doe ſavour of paſſion(elpeciall 
that of the E. of Leiceſter and the Lords ) and may ſeem hark 
and unmannerly; and yet may adniit of ſome alay, if the 
generall rudeneſle of the time , the Kings injurious provoc- 
tions, and the paſſions of colerick men be weighed together: 
Yet will not all theſe trench upon the canſe, nor render the 
ſtate of the Lords too high , or diſproportionable to their 
place in the policy of the kingdome of England,as things then 
ttood Liay it was not diſproportionable; for where the degree 
of a King was mounting up to ſuch a pitch as to be above lay, 
the Lords excceded not their places in prefling him with their 
councels ro conforme to the laws; and in maintaining that 
tru{t that was repoſed in them in keeping off ſuch liniiter cou 
cels and invaſions as might violate the laws and liberties, or 
hinder the currant of juſtice; concerning which I ſhall ſhortly 
itate the caſe, and leave it to the cenſure of others. The g0- 
vernment of the people of this Nation in their originall was 
Democraticall mixt with an Ariſtocracy (if any credit be to 
be given to that little light of Hiſtory that is left unto ns from 
thoſe ancient times.) Afterwards when they ſwarmed from 
their hive in forraine parts , and came over hither, they cane 
ina warlike manner, under one conduger whom they called 


a King; whoſepower, whatever in the warre, yet in time of 


peace was not of that heigth as to rule alone; I meane that 
| whereas 
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whereas the Lords formerly had the principall executory 
power of lawes ſetled in them, they never were abſolutely: 
deveited:;of that power by the acceſle of a King ; nor was the 
King ever poſſeſſed of all chat power, nor was it ever given to 
him ; but the Lords did ever hold that power the King con- 
curring with them 3 and in caſethe King would not concurre 
the people generally {ided with the Lords, and-fo in conclu- 
ſion the King ſuffered in the quarrell. From this ground did 
ariſe from time to time the wanderings of the people in eleft- 
ing and depofing their Kings during the Saxon times. Nor 
did nor could the Norman Williams ſhake off this copartner- 
{hip ,, but were many times, as well as other enſuing Princes, 
per{waded againit their own minds and plotted delires. Nor 
can it.otherwaies be {appoſed where Councels are fetled ; for 
whereto ſerve they, it ( notwithſtanding them ) the King 
may go-the way of his inordinate deltre? If the Lords then did, 
appeare againſt theſe Kings whereof we treat, in caſes where 
they appeared againſt the laws and liberties of the people; it 
was neither new, nor ſo heinous as its noiſed, for tkemwho 
are equally if not more intruſted with the Common-wealth 
then the King (by how much the Councellors are truited more 
then the councelled) to be true, for the maintenance of their 
truit in caſe the King ſhall deſert his. But the greater queſtion 
is concerning the manner by threats and warre. Its as proba- 
ble , I grant that the Lords uſed the one as_the other, for it 
was the common vice of the times to: be rugged ; yet if 


ave (hall adde to what hath been already ſaid, firlt, that Knight 


ſervice was for the defence of the kingdome principally. Se- 


condly, that. the greateſt power of Knight ſervice:refted with 
the Lords, not onely in propriety and ownerſhip, but in point 
of direfion for the benetit of the Common«wealth ; and laſtly, 
that the ſtate of the times now was ſuch as the kingdome was 
oppreſſed by ftrangers-counſels, and the Councels of the king 
dome rejeted; that inſtead of law, gariſons of ſtrangers ru- 
led; that no man conld own his own , that the ſubjefts were 
looked upon as enemies z and of all this the King made the 
principall inftrument , who had ruled and over-ruled in chis 
manner, 
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nianner, and (o was reſolved to continue; I ſhall leaveit tothe 


better judgment of others what other healing plaiſter was toe | 


had for ſach a ſore. Albeit it cannot be denied,that more dye 
reſpe&s might have keen tendred to kingly dignity then was jy 
choſe times praiſed: And yet there was a difterence alſo in 
the occalions of warre, for certainly that laſt warre with Eg. 
ward the ſecond was more fatall , and yet lefle warrantable; 
and in the iſſue declared that there was more of the Queene 
therein then of the Lords , whe knew a way of removing fe 
yourites from the King, without removing the King trom 
the kingdome, or driving him outof the world. In all which 
nevertheleſle ic cannot be concluded that the Lords party wa 
increaſed more then in the former Kings times ; for the loſſe 
of the field in Henry the thirds time againſt the Prince, kept 
them in aweall the ſucceeding reigne (although they werenot 
then tongue tied } and their ſecond lofle againſt Edwaad the 
ſecond, which was yet more ſharpe,queſtionleſſe quelled their 
ſpirits (although they loſt no right thereby) and increaſed 
the Kings party much by the acceſſe to the Crowne of theſes 
vices of ſuch as held of thoſe Lords that were attainted or 
dilinherited : And yet by a hidden providence the King ws 
little the better when ic came to thepinch; for when Edwai 
the ſeconds Queen came from beyond the Seas, though with 
but a {mall force, all forſake the King ; neither regarding the 
tormer terrour of the Army of a King,nor the right or ſervice, 
nor oath of fealty, nor promiſes, nor lawes, nor other ingage 
ments; and ſo the King becomes a prey to an enraged woman 
or which is worſe toa jealous wife: fo little can the name of 
a King doe,when his perſon is deſpiſed ; and fo vaine for him 
to trult in his Militia,that hath already diſarmed hinſelfe of 
the hearts of his Subje&tss The ſumme then of all the labour 
of the Nobles during theſe times will reſt in this, that they 
won the day,and yet loſt the field:although they loſt their own 
bloods and eltates,yet they ſaved all to the people,and left laws 
in force able to debate with prerogative in the hand of any 
King thar ſhould ſucceed. Thus ftood the matter in fa&tupon 


- fach grounds as it had, the validity whereof its not my worke 
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to cenſure neither by the ballance of Law or Goſpell, but 
Jeave it asa ſore time, that ſcarce will indure touch; nor 
beare a King further then he was good or - - . ; "os 
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CHAP. LXVI. 


of the ſlate of the Engliſh Clergy untill the time of Ed- 


ward the third : and herein concerning the-Statute of 
Circumſpette agatis, Articult Cler1, and:of *2ene- 
rall Conncels and nationall Synods, _ 


T was a time of mach a&ion throughout, the whole Chri- 
ſtian State; and Rome now having atrained to its full glory, 


| began to beeyed on all parts, ' asan irregular motion crofling 


all afaires,that it may like the ſole Eimprefle command all,aud 
be controlled by none ; and this wrought ſome ſiirrings in 
France, complainings in England, and facing between the Em 
perour and the Pope. How chargable this was to the Popes 
treaſury its' not material, but it. vccaltoned .or was  pre- 


\ tended to be the' occaſion of all the intolerable exaftions en- 


ſuing ; there being ſcarce one yeere paſſed over without ſome 
extraordinary exaQion Ileavied upon the Churchmen, either 
by proviſors, tenths, procurattons , levies for the Holy warre, 


' Quindizmes, benevolences , or other ſnch like; and where 


money was not to be had , by levies of Ornaments or of rich 
apparell ; by intimation, begging perſwading, commanding, 
threatning , and in this courſe continuing till they had out- 
faccd (ame it ſelfe , and that the whole law of Rome became 
comprehended in this one ©uicquid libet licet. In generall 
therefore the Church of Rome.cannot be ſaid to thrive during 
theſe extorting times,although Rome did ; for if the Laity were 
pillaged by the King, the Clergy much more both by Pope 
and King 3 if the one complained the other cried, the one 
ſometimes found reliefe from the King, but the other was 
helpleſſe,forthe Pope had no eares to heare,not the King hands 
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to helpe; he neither durſt nor would croffe the Pope,although 
the Clergy told him that by theſe exaQtions they were ing. 
veriſhed in ſuch manner as they were diſabled to doe hina fer. 
vice for their lay Fees. Thus Rome becomes a burden to Rom, 
and the members weary of bearing their head.. Hereafter uf 
the Pope beware of falling out with Kings, for the Engliſh 
Clergy now though late, ſee that all is not Gold that gliſters, | 
nor is it any great-priviledge to be the Popes men further the 
the Pope will be a good maſter,but this was not to be expetted, 
Popes were grown ſo excellent, as they could not amend; 
and England ſo enamoured of them, as its become their ve 
hortus deliciarum , as the Pope called it when he ſaw the rid 
veſtments of the Engliſh Church men : And therefore the 
muſt now be contented to be the Popes viands as often aghy 
hungry maw doth call, or otherwiſe they muſt faJEout.- . An 
excellent poſture of affaires., and brave preparative to dilpol 
the hearts of all ſorts for intertainment of the eaſfie yoke 
Chriſts government, which was now at the dooreand.readyto 
be revealed. Neverthelefſe poore and mean. as the Clergy wa 
they. had courage enough not onely to ſtickle both with King | 
and people for their own liberties, but alſo to invade the liber- 
ties both of the Crown and Commons, having this advantagy, 
that they had to doe with a King and people that weretwo; 
and themſelves well ſeconded by the Pope, that had nokl 
power in thoſe times of publique diftration , and was bound 
to ſerve the cattell well hat yeelded him ſo much milke. Th F 
particular natters of debate may appeare in their paper 
grievances compoſed in Herry the thirds time, and their rev P 
Jutions thereupon ; their complaints were renewed againeit 
the time of Edward the firſt (if we may give credit to Bar 
2:45) aſter the Statute of circumſpee agatis. To theend ther 
fore that the whole may lie before us, I ſhall ſer downtlt 
matter or ſubſtance of both theſe papers ſeverally in. reg 
ney {ound much alike, and. note the difference; all which) 
ſhall doe to the end that it may more plainly appeare whatthe 
Churchmens Idea was, and how farre the common law 
Kings prerogative would agree thereto. 


The 


(| 
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The complaints are of this nature s x 

1. That the Church-poſleſfions in their vacances are 
waſted, and that Eſcheators doe not onely ſeiſe rhe perſonall 
eſtate of the Abbot or Prior deceaſed', butt ſuch Corne in the 
barne,and other goods belonging to the houſes, for their main- 
tenance; as alſo the profits of Churches impropriate. 

3& 4&5. ElcRions are either diſturbed by the Kings Let- 
ters prxceding,or by delay of the Royall aſſent ſubſequent the 
ſaidelettions. oa | 

6. The Lay power without the advice of the Clergy doe 


- putin, <jeR, or reſtore incumbents to Benefices voyd. 


7. Prelates are ſummoned to anſiver to the Lay power in 


the Writs Qare excommunicavit,and Quure non admiſit. 


8. Clerks are diſtrained in their Lay fees, to anſwer before 
the Lay power in ation of debts, treſpaſle, or other perſonall 
ations ; and in caſe they have no Lay fees, the ordinary is di- 
ſtrained by his Barony to cauſe the Clerke to appeare- - 

9. TheLaity are forbidden to take oath, or to inform upon 
cath before the Prelates, and to obey Prelates commands in 
{ach caſes. 5 

10. Perſons taken and impriſoned upon excommunication 
ace ordinarily diſmiſt without fatisfation unto the Prelate ; 
and ſometimes are not taken by the Sheriffe, notwithſtanding 
the KingsWrit; and as well the King.as his Officers doe ordi- 
narily communicate with ſuch as are excommunicated, and 
likewiſe command othersto communicate with them. 

14. Clerks impriſoned for felony are refuſed to be delivered 
to the Ordinary , unlefle upon ſecurity to appeare before the 
Juſtices in Oyer, and ſometimes are hanged before their Ordi- 


nary can demand them ; and ſometimes their heads are all ſha-. 


ven that they may not appeare to be Clerks. 
1.6. Jaltices ztirerant doe imprifon Clerks defamed for fe- 


. 


| lany,or othsrwiſe outlaw them if they doe not appeare. And 


otherwiſe proceed againſt Clerks after-their purgation before 
the ordinary, f 


18. The Lay power ſeiſes upon the eſtates of Clerks degra- 
ded for crimes, | | 


Hh2 19.Clergy 
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28, 
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19-Clergy are compelled to anſwer and give ſatisfaftion for 
offences againſt the forreſt Jaws, before the Lay power: Andin 
caſe of default the Biſhop by dilſtrefſe is compelled to order fy. 
tisfaXion, as well in ſuch caſes as in perſonall a&ions. 
22, Priviledges of SanQuuary are invaded by force. | 
22, Executors of Bithops are hindred fron) adminiſiring the 
eſtace without licence firſt obtained from the King. 
24. The Kings tenants goods are ſeiſed after their deceaſe 
by the Kings Bailiffs. Cr OT $6 
25. Inteltates'goods are ſeifed by their Lords, and their Or 
dinary hindred from adminiſtration. | 
26. The Kings prohibition paſleth in caſe of Tythes and 
Chappels. PEEL. 
27.The like in caſes of troth-plight, perjury, ceragegheriet, 
or other Church duties,as money for reparations of Churches, 
and fences in Churchyards, pecuniary puniſhment for Adul- 
tery, and coſts of ſuit in Eccleliaſticall court, ſacriledge,exconr 
munication for breach of the liberties of the Church, contrary 
to the grand Charter. Ix | wy 
\ 30. In caſes of prohibition if the Fccleſiaſticall Judge pro 
ceed contrary to the ſame he is attached and compelled to hen 
his as in Court; if the Lay Judge determine the cauſe to he 
temporall the Eccleſtaſticall Judge is amerced , if heproced 
againlt the prohibition , and. its tried by witneſſes of two 
baulds : and in cale it be found-for the Ecctetiaſticall Judgs 
cognilance,yet there is no coſts allowed for fuch vexation. 
32.That Jewes in matters Eccleſiaſticall aforeſaid are by the 
Kings prohibition drawn from the Eccleſiaſticall Judge unto 
the Lay Magiſtrate. 
_ 34-'Queltion abont Lands given in Frankalmoine are tried 
in the Lay courts ; and by reaſon of ſuch tenure the owners 


though Clergy men are compelled to doe ſuite at the Lay 


courts, andare charged with impoſitions, and are diſtrained 
hereuntogalthough the Lord have! other Land of the Donorin 
Frankallmoine ftibje& to his diltreſſe. | 

39. Prelates-lummoned to-higher Courts are not allowedto 
make atturnies to appeare for them in the inferiorcivill cours- 


41. Grantee 


Inn 
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41. Grantees of murage or other unwonted impolitions 


compell the Churchmen to pay the ſame. ES 
42 & 43. The Clergy are charged with Quarter,Cart-ſervice, 
and purveying. _ : 
44s The chancery ſendeth out new Writs contrary to the 
libertics of the Church, and the law of the Land without the 
alſeht of the Councell of the kingdome, Princes and Pre- 
lates. | | 
45. The King doth compell the Clergy to benevolences to 
the King at his voyage into forraine parts. LEES 
46. Amercements granted to Clergy men are turned into 
* fines by the Juſtices, and by them taken.” Fu 


: 
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47. Clergy men are fined for want of appearance before the . 


Juttices3tirerant, and of the Foreſt upon. common ſummons. 
' 48. Bio warrantoes granted againit the Clergpfortheir li- 
bertics,and the ſame ſeiked, unlelle they beer down-in expreſle 
words in their Charterc,notwithſtanding that by long cuttome 
they have enjoyed the ſame, and many times contrary to ex* 


| prelte grant. 


This is the ſummeof their paper of grievances; and becauſe 

they tound the King either wiltull or unconftant, they refolve 
upon a remedy of their own, by excommunication and inter- 
diction, not ſparing the perſons of any principall or acceſfory, 
nor their Lands , no not of the King himſelte;..and. for this 
they joyn all as one man : Now what ſcare this made I know 
not, but Henry the third in the Stat. of Marlb. and Edward the 
firit in his Stat. at Feſtmiafter , and other Satacutes : the firſt 
ſpake faire,and ſeemed to redreſfe ſome of theſe complaints; as 


49- 


alſo did Edwzrd the ſecond,andyet the Common laiv loft little | 


ground thereby. 
"That which Henry the third did beſides his promiſes of re- 
forming was done in the Stat, of 1darlbridge. 
The ſucceſſors of Abbats, Priors, and Prelates, Oc, 
ſrall have an ation of treſpaſſe for treſpaſſes done nigh 
before the death of their predeceſſors upon the eſtates of 


their 


Mal br. C : 9, 
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their Corporations. And fhall proſecute an ation begun | 
by their Predeceſſors. And alſo ſhall have an aſſize 
gainſt intruders into any of the poſſeſſtons belonging tg 

| the ſaid Corporations whereof their predeceſſors died 
This might ſeem a remedy provided againſt the firſt malady 
complained of, and queſtionleſſe bound all but the King; and 
ſo might perchance abate ſomewhat the edge of that Article, 
Bur it being the Clergies reach to grow rich, and the Popes 
cunning to help on that worke , that they might be as ſtores 


for ſupply of his treaſury ; and had forbidden Abbats and ' 


. ther Prelates, &c. the liberty of diſpoſing their eſtates by laſt 
Will. Kings therefore as fupreame patrons to theſe bodiesin 
their vacances uſed to ſeiſe all theeltates of the Prelates with 
the temporalties to their own uſe, as well to preſerve theriche 
of the kingdome to it ſelfe , and the poſſeſſions of ſuch Cor 
porations from ſpoile, as to be a cloke of their own covetoub 
neſſe. And under the eſtates of the Prelates or heads of thele 
Corporations all the Goods and Chattels belonging to the 

Fits. Abbe 25. Taid Corporations were yy ogra" in regard that all wa 
by law adjudged to be in the ſole poſſeſſion of fuch head, and 
rung whom all the reſt were accounted but as dead per- 

ONS. | 


Marlbr.c,to. No Clergie man is bound to attend at the Sheriff 
Turne. 


Wiliam the Conquerour firſt exempted the perſons of the 
Clergy from attendance upon temporall Courts ; yet they 
were (till G8 thereto, and eſpecially by a Law in Herry the 
firſts time; but by this law they are diſcharged, and in ſome 


Glofl.p.428- 
Ll.Hen.1-c.37. 


meaſure a \proviton made againſt the grievance in the 39" 
Article beforementioned. Theſe amends we find made tothe 
Clergy by Henry the third, beſides his confirming the grand 

Charter: And his ſonne Edward the firſt purſued the ſame 
courſe , eſpecially in his firſttimes , when he was but tenderly 
rooted: as may appeare inthe Statute of Weſt. ; 


Clergy 
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Cleroy men nor their houſes ſhall be charged with 
narter,nor their goods with purveyance or cart-ſervice, 
#nder perill of impriſonment and dammages by ation or 
impriſonment. _ | | 
. The great endowments of Lands, Rents, and Revenues gi- 


yen to the Church-men by the Laity was for the maintenance 
of Hoſpitality and works of charity. The founders and bene- 


faQors hereby obtained a right of corody orentertainment at 


ſach places, in nature of tree quarter , which in the neceſſ1- 
tous times of Henry the third became ſo common that every 


one that had power never queltionedright, and the King above 
all the reſt ; by meanes whereof the Church Revenues were 


exceedingly waſted : for remedy whereof all offenders are by 
this Statute made liable to fine and impriſonment, and double 
dammagesin caſe of a&ion of treſpaſſe;the King only excepted, 


Weſt. 1; cap.te | 


againſt whom they had no defence, but would rather have . 


wonne him to have been their defence againſt the exaCtions 
from Rome that continually plagued them. 


AClerke taken upon felony, being demanded, ſhall be 
delivered to the Ordinary; but being indiGed ſhall not 
be diſmiſſed by the Ordinary without due purgation. 

With due reſpects to the judgement of thoſe grave and ho- 


nourable perſons of the Law, it ſeemeth to me that before the 
making hereof the uſe was, that if a Clerke was defamed or 


appealed by an offender for felony, before conviRtion he was 


forthwith impriſoned ; nor could he be delivered unto the 
Ordinary upon demand before inquelt taken., unlefle upon 
ſufficient ſecurity to indure the triall before the Judges itine- 
rant; which thing was not eaſe to be had'for a Clerke, as 
times then were. This Law therefore was made in favour of 
the Clergy, who required that ſuch as:were Clerici z0tz & ho- 
zeſt; ſhould forthwith upon their apprehending be ſent unto 
their Ordinary, and thoſe which were vagi & zncogniti ſhould 
upon demand be delivered to be :judged by their Ordinary 
freely, - and non expeGatis juſtiaariis quibuſeungque : Such. wan- 
dring 


Weſt, 1-cap.to 


Co.2.inſits 
I 64. 
Scamf. 130s 


M. Paris addiv- 
fo. 200,1c6,. 
207,. 
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Briton 4.fo« 11+ 


BraQon, lib-3, 


fo-123s 


Weſt. 1,c-5, 


W. 2+ C- 19» 


© -aTongchale attached the prey. In Heary the firſts time they had 
Tye gotten 


ment. 'Thus'is Briton to be underſtood in this point ; whereh 
Bra&on ſpeaking of fuch'as are convicted, a THT 
mand be made of ſuch «s are not indicted ( fer of ſuch he 
ſpeaketh ) they ought to be delivered without indiftment: } 


the temporall Judges practice was otherwiſe, as appearethvy 
the 14 Article of the Clergies complaint foregoing ; and 6 

- by this Law the 14 and r5 Articles of the Clergies complaint 
are anſwered. | 


this was framed principally for the ſatisfaion of the Clergie 


dring Clerks therefore the Clergy will have delivered before | 
| Inquiſition if demand be made ;' Nevertheleſſe becauſe the in. 
diftment paſſed many times befor the demand came, (for } 
the 15 Article of the Clergies complaints foregoing, it a 
peares that theLay Judge made more then ordinary ſj tt 
feare- of ſtop.) This law provided that ſach alſo ſhe | 
delivered to their Ordinary , and that due purgation ſhoul 
paſſe before the party were delivered and in caſe the Ordinary 
negle&ed his duty herein , he was liable to a fine or amerce. 


Irmeth that. if. 


uppoſe he meancth by the Church law , for cill this Statute 


Diſturbers of the freedome. of eleFions fined. 
With ſubmiſſion to the judgement of others I ſuppoſe that 


complaints in the third, fourth, and fifth Articles foregoing: 
and I am the rather induced hereto , becauſe as touching ee 
&ions into temporall places of government ſeverall laws art 
efpeciall franied ; ſuch as are eleCtions of Sheriffs and Cor- 
ners, whereof the one is Weſt. 1. cap.10. the other Artic ſup 
Cart. cap.10. and no law is eſpecially made as touching the 
ele&ions of the Clergy if not this. 


Ordinaries having the Goods of the inteſtate ſhall an 


oe wer his debt: 


Originally the goods of the inteſtate paſſed by a kinde of 
defcent to the children: afterward by a Saxon law the wile 
had her part;and this continued all the Normans time.But now 
the ſtrength of the Canon law growing to its full pitch,after 


ould be F- 
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| IX a taſte, for achough the wife and children, or next of 
| 


inne-had then thepoſleſſion , yet it was for the good of the. 
ſoule-of the deceaſed; and the Ordinary had a direQing power 


- therein, and ſa was inthe nature of an overſeer, and ſomewhat - 
' more. Afterwards in the time of King Fohn'the Clergy had 


drawn blood : for though the poſſeſſion was as formerly., yet 
the dividend muſt be made in the view of the Church ; .and by 
this means the deviders were but meere inſtruments, and the 
right was vaniſhed into the clouds ,. or as the Lawyers.terme it 
in Abeyance.. But in Hemry the thirds time: the Clergy had 
not-onely gotten the game but gorged it ; both right and pot* 
ſkfſion was now become theirs, and wrong done to none but 
the Clouds. This was not well digeſted before Efward the firit 


' recovered part of the morſell ;; and by this law declared the 


uſe to be for the benefit of the deceaſed; and thus the gne was : 
fatiſhed:in having what' he uſed not;the other in ufing what he 
had not. .. Sts De | 

But theſe are but gleanings ; the Law of Circumpete agatis 
brings ina Toad at once : For the Clergy being vexcd with the 
paſling'of the Stat: of Mortmaine (whereof hereafter when we 
cometo ſpeake of the Clergies loſſes ) they make grievous 
complaints of wrongs done to their priviledges ; and after "ERA 
ſix yeeres the King is at- length wonne; and paſſed a writing | IT 
ſomewhatlikea grant of liberties, which before times were in ** 
controverſiez- and this grant if :it may be ſo called hath by - 
continuance uſtirped the name of a Statute ; but in its own na- 
ture is no other then a Writ direftcd to the Judges, in ſubſtance 
as followeth: | 


Take good heed that you doe not puniſh the Biſhop of Circumſpette 


| Norwich azd h3s Clergy if they hold plea in Court Chri- agatis. 


ſtian of things meerely ſpirituall : for in ſuch caſes the 
Ecclefiaſticall Judge hath cogniſance notwithſtanding 
the Kings prohibition. | 

Its therefore neither grarit nor releaſe, but as it were a co- 
venant that. the Clergy ſhall hold peaceable poſſeſſion of what 
they had, upon this ground , that _ Kings prohibition hath. 


1 no 


234 Fe The govern Hen.3. Edw.1. Kings of Bt 
mentof © Edw.2. YEngland. 


Circumſpecte no place in ſuch things as are-meerly ſpiricuall. on 
agate. the Clergy got a judgement againſt the Crown by conf. 
ſion, and aneſtopel}, upon this maxime that ſpirituall thingy 
belong to ſpirituall men, into which rankethe Kings perſon 
cannot.come; thus thought they, but what are ſpirituall.cay« 
| fes, and whyſo called? are they ſuch as concerne fpirityalf. 
perſons, and: things ? this was 'the old way marke; bur 
if we bring into this Category , Adultery , Fornication, 
Inceſt,8&c. we ſhall marre all. Linwood tels us that- mere iris». 
tualia are ſuch as are ſine mixtura temporaliuns : there maybe 
ſomewhat in this though I cannot finde it 5 nor can I make 
out the ſence of the terme any other way,but to limit it toſuch 
things which by common cuſtome the Eccleſiaſtical Judgehad 
cognifance- of :: for otherwiſe neither King nor law everin-: 
tendedjiz_to be expounded by-the Canon , nor was itthein« 
tent of is Writ, Law, or fibers, (call it what youwlll) 
thus to conclude,as the particulars following will manitekt 


| Farnicetion, Adultery, and ſuch like punifhed ſame- 
| times upon the body, and ſometimes upon the purſe. .' | 


Theſe crimes the Saxons puniſhed by the temporall powey 

as I have already ſhewed. The Normans continued this courſe 

Ll. Gulldm, if we may believe the Conquerours lawes which: gave the fine 
cap-14,19,371- in ſuch caſes to the Lord of the delinquent. And it is conf(- 
ſed that Herry the firſt and the ſecond continued:it ( asthe: 
Clergies own complaint juſt or unjuſt doth witnefle.) And' 

n what courſe was holden in the times of King Steven and-Jobs 
bs M,Paris addit- is to me unknown, nor is it much to be regarded , ſeeing the 
fo.201-2t-23, Jarter did he cared not what; andthe former to gaine thegood 
will'of the Clergy regarded not what he did. The cuftone 

therefore cannot be made good for the Clergy , muchleſſeto 
puniſh rhe bodies of freemen in ſuch caſes, it being contrary 
to the grand Charter; never asked by the Clergy formerly,nor 
no complaint before now for deniall : for my part therefore 
| ſhall not apprehend it of a higher nature then the Kings 
Writ, which in thoſe daies went forth at randome, if the 44* 
Article of the Clergies complaints foregoing be true,” It wy 
0 
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' contrary to the common ſence of Parliament to give the Circumſpect? 


bodies of the freemen to the will of the Clergy, to whom they agatis, 


would not fubmit their free holds. But the Wric proceeds in 
_ enumeration of particulars. - BE | 

Reparations and adornings of Churches and Fences 
of Church-yards. Violence done to aClerke, Defamation 
to reforme , not to give dammage. Perjury, oblations, 
payments of Tythes between Redor and Pariſhioner : 


Right of Tythes between two ReGors toa fourth part of 


 thewalew : Mortuaries due by cuſtome + A penſion from 
a ReGor to a Prelate or Advocate. | 
The moſt of which were under the power of a prohibition 
in the time of Herry the third, who was King but yeſterday, as 
the Articles of complaint formerly ſet down doe manifeſt. Nor 
had the Clergy ever better title then connivanceef ſomeſach 
favourites as King Stever , whoſe ats may peradventure be 
urged againſt Kings, but not againſtthe people , unlefle their 
owne aQ can be produced to warrant it. ' The learning in the 
Princes caſe will! ſuppoſe)admit of adifference:forit can never 
be made out that the Kings Councell in Parliament was the 
2 concilium Regni, but onely the houſe of Lords; and 
therefore whatever paſſed in Parliament by their onely ad7ice 
might binde the King , but could never reach the Conmons 
nor their liberties. And thus the grand Charter in tho firft 
conception was concluſive to the King but was not the a& of 
the Parliament, becauſe the Parliament cannot grant a 
Charter to it ſelfe of that which was originaly cuſtome. 
And therefore this law however countenanced can never 
be concluded to be other then a permiſſion 3 not. onely 
becanſe it wasnever the a of the Commons of Exgland, but 
becauſe its contrary to the liberty of the free men; and its be- 
yond all imagination that the Commons ſhould oat them» 
ſelves from the prote&ion of the Common law, 'and yoke 
themſelves, their free holds , and eſtates under the bondage of 
the Canons 3 nor ought ſuch a conſtruQion to be admitted 
without expreſſe _—_ to re 7 As for the concluſion, 
| | 12 It 


Coke lib,8 4 | 
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it is much worfe, and not onely diſhonourable tothe Kino 
in binding his armes from proteQing his Subje&s by the Com. 
mon Jawes, and fo in ſome reſpe&ts making them outlaws: 


but diſhonourable to it ſelfe , whiles it-makes prohibitions 
[grounded upon Laws to be nullicies by a late tricke of nm- 


obſtante, which was firſt taken up by the. Pope , then by Henry 
the third , andby this King granted to theClergy : and thus 
are all ſer at liberty from any rule but that of licenciouſneſſe, 
Neverthelefſe this Law did thrive accordingly , for we finde 
ſcarce any footſteps in Story of any regard had thereof till it 
became gray headed; For it was not long ere the King ſtood 
in need of money , and .was neceflitated: to try the good wil. 


| of the Clergy more then once:: this occaſioned them te be 


Antiq, Brir. 
vu Winchelsy, 


Baronius An- 
nal, An.1306, 


ſlow in anſwer, and in conclufion to deny that they ſhould 
ayd the King with any more money, Papa inconſults. The 
King hereupon diſavowes the Clergy , and leaves them to the 
Romiſh oppreſſions, which were many ; and then the Clergy 
rubup all old ſores, and exhibite. their complaints to their 
holy Father, to this effett-: | 


x. That the Kings Juſtices intermeddle in teſt amentary cauſes, 

accounts of Executors, and cogniſance of Tytber,eſpecially to the fourih 
art of the Living. 1 Sls F 

2. That the Clergie were cbarged to the Kings carriages. That 
the Kings Mils were diſcharged from paying of Tythes. That Clerks - 
attending on the Exchequer were neceſſitated tonon-reſidericzy@ And 
that after their deceaſe their goods were ſeiſed till their accounts 
were made That Eccleſsaſticall prſſeſfions rere waſted during 
Vacancies. IE | 

3. That Clerks were admitted to free Chappels by Lay men. 

4+ That the Kings Juſtices tooke cogniſance of Uſury , Defamas 
210n , Violence done to Clerks, Sacriledge, Oblations , Fences of the 
Churchyards and Mortuaries. F.--4 WL 

5+ That prohibitions are granted without ſurmiſ. 

6. That Clerks are called to anſwer in the Kings court for crimes, 
and being acquitted the informers eſcape without penalty. | 

7. That Clerks are not allowed their Clergie. 


$.That 
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8. Thee fgets made, C lerks are queſtianed inthe Kings 
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cure for the ſame offence. OO Os 
9. That. perſons in Sanfuary are. therein beſieged. - 
10. That the Writide Cautione admittenda iſſueth forth a!- 


* though the Church be. not ſatisfied, andexcommunicate perſons being 
' impriſoned are inlarged in like manner. | bg 
11: That debts between Clerks ale, are determined in the tempo- 


rell conrts. 


12. That Biſhops are compelled by diſtrefſe to cauſe Clerks to ap- _ 


peare in Lay courts without cauſe, oF | 
_. 13. That the Chureb looſeth its right by the ceaſing of rent or pen 
fron by the ſpace.of two yeeres. SEP 7 
\- 14: That Nung are compelled to ſue in the Lay courts for there 
right in poſſefions befalling by deceaſe of their kindred. - 
15+ That Chutches are deprived of their priviledges till they ſhero 
uo warranto they hold them. 
*1 6. That Ecclefpaſticall Tradges are ſtopped 7 their: Proceedings 


| by Sheriffs and great men. 


17. That Bifbops refuſals of Clerks preſented are examined in the 
Ws 3 Tha patrons of Religious Houſes do oppreſſe them by extream 
gr il Bigamy and Baſtardy are od in Lay courts. - 
. 20. That the King ſuffers his Livings' to he vacant for many 
£4 That the'C lergie are wronged by the Statute of Mortmaine. 


Heres all , and more then all-thats true ; and moretthen: e- 
nough to let the reader ſee that the Writ {ircumſpeTe apatis 
was but a face put on. for the preſent, after laid aſide, and the 
Clergy left to the bare Canon. They likewiſe ſhew what the 
Clergy aimed at: and inthat they did not obtaine was to be 
attributed to the reſolution of the Laity, and not to any neg- 
le in themſelves; for the Archbilhopdied” in the ſervice, and 
its thought thatgriet forthele maters was no little cauſe there- 
of, But the times'within a while grew troubleſome, and the 
King in puriuit of the French warres, being unadviſed in 


his. 


AntiqQ. Brits 
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Articuli 
cler1. 


Stat-de conſul. 
IL, 24, E . l, 


cap»1 s 


Ll.Alfred.c.9. 
Ll.Edw. cap.6, 


Ll.Canut. 8. 


Ll,Gul.20-cap, 
Spicileg-1 $0. 


Binius Tom,7 
fo. 66T, 
An- I 17 3+ 


inhis way angred the people -by his-arbitrary levies of hon | 


and money , as it brought forth a State -ſconle, little:inferlour 
to a quarrell.* Andto pacifie theClergy he granted them the 


Writ de conſultatione babenda in all matrimoniall and teſtamen. 


tary caſes, which were of their leaſt doubted priviledges; and 
this qualified the firſt Article of complaint next oing, if 


ſach cauſe they had of complaint; and this was- all that the 


Clergy got at Edward the firſts hands. Edward the ſecond was 
a man that was neither well affe&ed to Rome , nor weakein 
ſpirit, and yet ſo unhappy that his way neither promiſed 
good ſucceſle,nor ever had it ; and fo hebecamea fervantunto 


the humours of his ſervants , to keep his head above water; 
but efpecially after he was chaſed by the Scots , and quiteont 


of breath, he'cals for help of all, bur firſt of the Clergy ; and 
beſpeakes them wich the Ordinance of Articuli ckri ; whetein 
he gives ſome ſatisfaCtion to the complaints formerly mentiv> 
ned, which it ſeems by Barowius were exhibited in Parliament. 


Eecleſtafticall cogniſance extendeth unto Tythes, 0b- 
lations,and Mortuaries,and to pecuniary recompence.. 


In the firſt times negle&t or deniall of Church-duties wa © 


puniſhed in the Kings court by fine. Afterwards the Biſh 
was joyned in that worke, andthe (ar pe goods were ſei 
cight parts whereof was taken to t 

uſe by moities; a ninth part left to the owner, and the tenth. 
to the Church ; nor had the Biſhops any peculiar Courts of 
cogniſance of cauſes till the times of the Normans ; nor as yet 
in thoſe times had they power to all intents ; for though it 
be true that the Roman tribute of Peter-pence was allowed by 
the Conquerours law to the Biſhops court, yet we finde no law 
for Tythes and other profits to be recovered by the Eccleſia 
{ticall court till abont the end of Herzry the ſeconds reigne, or 
King Steves time for at a Councell at London in Henry the 
ſeconds time it was ordained that three ſummons in tlie Popes 
name ſhould be made to fach as payed not their Tythes, and 
in caſe they then refaſed they ſhould be anathemazand after that 
time in a Councell at Oxford under Steve Archbiſhop of Can- 


terbury 


wn, mo, 3 a> BD = I} 4D R=©V =yx, 
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e Lords and the Biſhops | 
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| trbwry it was decreed that the Laity ſhould be intreated firl Articalicleri- 
w/pay their Tythes, and then if neceſſity require that they Baronius 
ſhould be elled by Ecclefiaſticall cenfure : fo as their ne" 2226 
power crept up by degrees in recovering.of Church-daties , as Le 
| | i:didin teſtamentary matters; and at length Henry the third 
{ worne and ſpent with the Barons warres, about his latter end 
yeelded to Boniface the Archbiſhop his imporumate demands, 
and firſt gave liberty to the Clergy to be their own Judges; 
and. yet the Lay Judges, although divers of chem were Clergy 
men-did not ſaddenly forbeare till this Iaw came, which gave 
 Þ fome fatisfaftion to the firſt and fourth Articles of complaint 
F foregoing. 
Eccleſtaſticall cogniſance extendeth not to a fourth 
part of he Tythes of any Living, nor to.pecurdifyf#rmnltt 
F for fenne, ſaving by way of. commutation. ' | 


'The complaint of the Clergy inHeny the thirdStime was a- 
eainſit theKings prohibition in caſe of Tythes indefinitly;for in 
thoſe times & afterwards in Edw. the firlts time the Kings court. 
had the cognilance of allTythes,and therefore in the Statute of. 
VVeſtm.2. c.5.theWeric of Indicavit was allowed in caſe of right 
of any portion of Tythes ;yet the Charch ſtill gained ground, - 
and about or before the death of Edward the firſt the Temporalf ' > 
Judge had yeelded anto theClergy the cogniſance of a portion * 
of Tythes under the value of the tourth part,(for in the Article Aric.x. '- 
next foregoing the Clergies complaint was that the Kings Ju- 
ſtices held cogniſance of the fourth part)$& here they wete con- | 
- fined thereto by this law,which theClergy could never remove. 


For violence done to Clerks the offender ſpall render aps3- 
dammage in the Kings Court,but Excommunication, Pe. 
nance,andCommutation fhall be in the Biſhops court. - 

_The Canon law had an ancierit claime tothe Prote&ion of 
| Clerks bothas touching their perſons andeſtates; and prevai- 

led fo farre as they were choiedy imboldned to offer violence 

| Unto others. But as I formerly (hewed'by a Law in Henry the 
econds time' the Tempdrall- Judge reſtmed+ his originall 
X power 


cap-2. 


Articuli _ power; 
Clert, 


10G 4 ( 
trec 


Fits. Hub, 
7 Hen. 3. 


Defamation within cogniſince of the E celeſtaſticall | 
court; and- corporal penante" therefore » and Commutt 

: The words are generall and per emptory with a 70n. obſtantt. 

the Kings prohibicton , le the Law afterwards reſtrained 
the icnce to defamatiqn fi r crimes or offences triable in the 


| Ecclehaſticall court: gn 'this gave further ſatisfa&in to the 
fourth. Article of the( 


,Clagpics complaint foregoing. 


4 p, : 4 4 


” 


PY 


Tithe of mew Mil may be recovered in the E cclefit- 


ſt icall court. 


This Tythe of Mils was a new _incroached Tythe never 
mentionedin-any former law of this Kingdome;nor denanded 
by the Synodat Eorgor , Amo. 1173: Which (mentions fruit 
reces, young broods of living creatures that are tame, Herbage, 
Butcer,Cheeſe,with other particulars, but mentions not new 

Biveus Tom. 7 Mils.” Its true that anciently Mils payd Tythes, but ſach they 
FS Y were which were aycient and had payd the ſame by cuſtome; 
L!{6.c38 5. ang,ſuch as by, Law in the Confeſſors time were declarcd to be 


g1ycn 
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: iven aRegeBaronibus of _——_ by the ſecond Article of the Articult 
4 Tlerpies complaint next foregoing it appeares that the Kings cleri. 
Mils refuſed to pay this Tythe 3 now whether the new Mils 
'- were called the Kings Mils, as being madeupon the publique 
-treames by the Kings licence; or whether the Mils newly made 
within the Demeſnes of the Crown its not to be inliſted upon; 
* but its evident that till this Law made the new'Mils would not 
| tythetheir labours. 


One and the ſame matter may be tried at the common cap.6- 


Law ifter ſentence in the Spirituall Court in divers re- 
| ſpe ſe % 

The great ſore that was complained of was that the Clergy 
after purgation in the Eccleſtaſticall court made, were procee- 
- dedagainit in the Kings court in caſe of breach of peace, or 

fellony;as may appeare out of the 16th Article of the Clergies 
firſt complaints, and the 8th Article of that taken vut of Baro+ 
nims.  Neverthelefle the preſent law fibjoynes an example of 
the queſtioning a Lay man in theEccleſiaſticall court in caſe of 
violence doneto a Clerke as a matter which may be tried in 
the Eccleſtaſticall court, and yet reviewed by the Kings court. 


The Writ de Excommunicato deliberando ſhall 


not iſſue forth but upon evident breach of the Kings v7 
liberty. | 


This might be intended in fatisfa&ion of the tenth Article of 
the Clergies complaint in Baronius , and the tenth Article in 
the Clergies complaint firit recited; although that complaint 
both in the 10,11,12,and 33 Articles ſeem to be but clamour 
upon Officers, and not the Kings court of juſtice. 


, 


CY: VS noe I 


q Clerks Officers to the Exchequer are to be correFed by cap.8 
_ their Ordinaries3 and yet not tied to reſidence during 

e | ?hteir attendance on the Exchequer. 

W | This js inpart an anſwerto the ſecond Article of the Cler- 

5 gies laſt complaint,and a juſtification thereof as a thing that is 

" pro bono publico, 
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Articul; 
cleri. 
 <aP- 9: 


cap.l Os 


capell., 


CaPs I Ao 


Clergie mens goods fhall not be diſtrained either in 


the high way or San@uary grounds ,' unlefſe ſuch as have 
been of late purchaſe. 


The complaint exhibited in Hemry the thirds time , -and the 
8th Article was onely in ordinary perſonall ations 5 but in the 
complaint made in Edward the ſeconds time Article 12. is 
that its without cauſe that they are ſo diftrained. This Jaw 
yeeldeth them ſomewhat, viz. immunity from diltrefſe within 
their ancient poſſefſions which had been by anclent cultome 
priviledged , but yeelds nothing as touching their latter pur. 
chaſed Lands, becauſe they had no, fuch cuſtome. 


Hieh waies and San@uaries ſhall be free for ſuch as 
abjure, ſo as they ſhall neither be reſtrained from liberty, 
nor neceſſaries kept from them. Felons may make free 
confeſſion to the Prieſt without danger. 

Thegrievance in the 22th Article of the Clergies complaint, 


in Hezry the thirds time, and the ninth in that of the times of 


Edw.2. are hereby relieved ; provided that the delinquent keeys 
himſelfe in due order. 


Houſes of Religion ſhall not be oppreſſed with corodies, 


penſions or entertainments of great men. 


This anſwered the grievance in the 42 and 43 of thefirl 
complaint, and the 159 of the latter, and in effe& little other 
then what was formerly ſetled by VVeſt.1. cap.1. 


' The Kings Tenants may be cited befire the Ordinary 
out of their own Town,and if Excommunicated for want 


of appearance, the Writ de excommunicato capiendo 


ſhall beawarded. 


A remedy this was againſt the grievances in the 12 and 33 
Articles of the firſt complaint, aad in the 1cth Article of the 
laſt ſcedule of complaints. Aud thus the Clergy have gotten 
the day of the Kings Tenants , which they had been ſtriving 
for ever {ince the conqueſt, as may appeare by what hath been 


formerly 
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formerly ſaid; and now the Kings Tenants are in no better Articuli 
condition then other men, viz. they may now be excommuni- clerz. 
cated without the Kings licence : nor is the anſwer Nunquan 

fait negatum to be referred tothe Poe Excommunication 

for that power was denied them but unto the eiting them out 

of their own Pariſa, which cannot be found to be denied to 

the Clergy by any thing that yet appeareth. 


A Clerke preſented and found unable by the Ordinary 2-3: 
foall be tried againe by the Eccleſtaſticall, and not the 
Lay Judge. | 
Although the fitnelle or ſufficiency of the party preſented is 
to be examined by the Ordinary, yet the civill M agiſtrate hath 
power in aftion brought to inquire and determine whether 


the Ordinaries worke was rightly done, and ſo the 17 Article 
of thelaſt complaint anfwered. 


Ele&ions ſhall be free. Cap-14- 


The law was of the fame with this in the Stat. 1. cap.5, 
which ſee before ; and it may be that the iniquity of the times 
continued notwithſtanding and fo occaſioned the renewing of 
this law. 


A Clerke having taken Sanduary ſhall not be compel- 
led to abjure. | 


Nor after confcſſuon of the crime, or appealing others 


before the ſecular Judge (hall be denied his Clergie. 


Although the Temporall courts proceeded not ſo farre as 
to paſſe ſentence againſt a Clerke that had taken SanQuary z + 
yet they proceeded to inquiry , as may appeare by what was 
ſaid formerly concerning the Stat. Weſt. 1. cap.2. and therefore 
though this law in the 15th Chap. alloweth chat a Clerke in 
SanQuary ſhall enjoy his Eccleſiaſtical liberty, yet the words 
legi Regni ſe reddens are interpoſed; and the reaſon is, becauſe 
the King upon indiftment found had right to the delinquents 
goods and profits of his lands untill due purgation, and then 
his Lands were by a Writ outof the Chancery to be reſtored to 


k 2 him 


CapeI 5. 
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> | himagaine; noy could any purgation -regularly paſle before 
the party was indiCted. | 
Stat. de aſpoct, No religious Houſe ſhall be. charged with taxe to any 


relig-35E-I* periour without the Realm of England ; nor ſhall ſend 
to any viſitation out, of England. 


Mag- catta 
CaPe 35+ 


Stat de priſis 
Edw.2. 


Stats de'qito 
Warrazto. 
18 Fdwels 


This was neither at the requeſt of the Clergy nor a& of 
kindneffe intended unto them but for the good of the King. 
dome, to prevent the bleeding of the treaſure of the Kingdome 
into forraine parts. 


Patrons of Abbies ſhall have their cuſtody durin 8 their 
VACANCIES. | 


This was the ancient Law now revived by the Clergies con- 
ſent and intended for the fſafegard of the Revenues of the 
Houſes, and their maintenance; and therefore its with a ſicw 
ſuperius dium eſt, cap. 5: 


The goods of the Clergy freed from purveyance, unlſſ 
they will, 

It was a favour given by Edw.2. tothe Clergy to gaine their 
good will after the death of Gazeſton the ſhameful] defeat re- 
ceived in Scotland, and ſome particular teſtimonies of Gods: 
diſpleaſure, whereof he began to be ſomewhat ſenſible. 


Franchiſes holden-by preſcription or charter confir- 
ned, and trials by Quo warranto allowed to be in eyer. 


It was the common ſhare of the great men, but eſpecially of 
the Clergy to havetheir fragchiſes expoſed to the prey of the 
Eagles,or to ſuch as hauked for them; and its likely the King 
had not ſo eafily forgone his priſe, if all the fat had faln to his 
own ſhare; bat perceiving that more benefit came to his- in- 
ſiruments then was meet, and himſelfe little the better thereby; 
he ſacrificed his Judges to the people , bnt-it was to his own 
behoofe, and ſo gained both credit and favour from the peo- 
ple, and profit to himſelfe ; and in .ſome. meaſure ſari 
fied the 48, 49,50. Articles of the Clergies complaint in the 


time - 
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time of Henry the third, and the 15 Article of their laſt com- 
laint. | REL: | 

Lands or Tenements aliened to a Religious houſe ſhall 
eſcheate to the Lord, if the alienor take the ſame backe to 
hold of that houſe. | 

The ground hereof principally was the PREY done to 
the Lord by deftru&ion of the tenure albeit that jt had been an 
ancient grievance complained of in' the Saxon times that the 


Mag: carta 
Cap. 37+ 


Clergy were covetous, and ſwallowed down eſtates, and there- | 
by weakned the Kingdome : But now they are become even 
cheaters, ſefving the turnes of treacherous tenants that would 
give their Lands by compaQt with the Church men to receive. 
them againe from them to hold of the Church , which was a. 


liberty that men thirſted after in thofe times wherein the 
Church men were more adored then their Images, It ſeems 
this Law was made after BraFons time , if that be true in the 
ſecond - inſtitutes-: for he faith that 'a man may pive his 


lands to any one, whether Chriſtian or Jew', or religious per- 
fon ,. and nothing ſball hinder itbut the ſpeciall reſervation: 


ofthedonor; and yet he faith that: ſuch gitt or grant taketh 
not away the right of the Lord Paramount in his tenure, al« 


Briton, lib-r, 
fo. 13+ 

Coke. 2.inſtits 
ſuper Magna 
carta cap+36, 
Þ.7 4, 75» 
BraQon lib- 2+) 
' £ap-10, f0.27« 


beic the gift be in free almes. Nevertheleſſe it ſeemeth to be © 
ſach retraint as the Templers and Hoſpitallers were faine to - 


find onc a new way,which was to prote& mens tenements from 


execution of law by levying croſſes thereon , albeit the right 


of the Lords was notbarred; and:therefore Edw.r. providcd 


a law to make this alfo in nature of a-Mortmaine within the 
Statute made in the ſeventh: yeere of his reigne, called the 
Statute de Religioſis by which it was enaRted that in caſe of 
ſuch alienations in Mortmaine the Lord ſhould have liberty to 
enter; if he failed chen the Lord paramont,, or if he failed the 
King ſhould enter and diſpoſe of the fane: and that no licence 
of Mortmaine ſhould be fuzd ont but by the mean Lords afſent; 


Stat. Weſt.2. 
c2Þ.33+ 
Stat: de 


| Religioſts, 
7 E.L- 


and where part of the premites r2maine {ill in the Donor, 
and the originall Wric mentionett 2!) the particulars And: 


thus at length was this ifſu- for the preſent ſraied which hi- 
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Stat. de A» therto walted the {trength of the Kingdom, and by continual] 
mortizandis current emptying it into the mare mortuum of the Clergy con- 


terr#s. 

M. Weſt. 
An1 230+ 
Mag. caita 
Cap-39» 


Miror Juſt, 
cap 5-(cc.3, 


ſumed the maintenance of Knight ſervice,by converting the 
ſame to Clerk-lervice. 


Ns Tudge ſhall compell a free man to make othe without 
the KingMommand. 


So is the ſence of the law rendred by an ancient authour; 
and I hope I {tall not wrong the Text it I affirme that the Fe- 
cleſiaſiicall Judge was included within the equity , though 
properly he be not Balivus ; for the Law intends to ſhew that 
its a liberty that the ſubje& hath, not to be compeſfed to take 
oath without the Kings eſpeciall command : and by conſe 
x Ow it ſheweth alſo that the King at that time, and untill 


then had the direCtory of oathes; for it wasan ancient liberty 


Malmsb,de 
geſt, Reg-lib-2. 


L!.Edw.'cap,9, 


Bra&on.lib.3. 
cap.7-fo.106. 


given in the Kings charters unto ſuch as they pleaſed, viz. to 
impoſe oathes, and to pnniſh for breach of oath, andthis 
paſſed under the word Athe or Athas 3 and ſo Edmund the 
Saxon King gave to the Abby of Glaſtenbury amongſt other 
Athas & Ordulas ; and the Churchmen that firſt procured vs 
cations from ſuits of Jaw during holy times, procured a lay 
alſo to be ſetled by Edward the Saxon King and Ganthurnethe 
Dane , that Ordeale and oathes ſhould be forbidden uponthe 
holy Feaſts and lawfull faſts. Anda wonder it is how it eſe 
ped the gripe of the Clergy fo long, who catched at any thing 
that had bur a glance of Gods worſhip in it. And if this were 
the ſubje&ts liberty not to be compelled to ſweare, ſarely much 
more not to be compelled to accuſe himſelfe, unlefle by the 
law he be eſpecially bound; for it is Glanviles rule, Ob infami- 
am non ſolet juxta legem terre aliquis per legem apparentem ſe 
purgare niſt prius convitus fuetit wel confeſſus in curie. Buttht 
power of the Clergy now was grown ftrong, and they begin 
to remember themſelves; and that oathes are of a holy regard, 
and they men for holineſle beſt able to judge when and to 
whom they ſhall be miniftred, and therefore now they begin 
to enter their claime , and to makea ſure title,they get a grant 
trom Pope Innocent to Steven Langton Archbiſhop of Canter- 


bury 


ace Hy oo SS -A, ms ou 6A, e$S wy, ws fads fads os R9V cw 89 9vo1\Ycvwwws _ 


The govern-FHen-3. Edw.1. FT of 
ment of Edw.2. &$ England. 


247 


bury of a faculty of licencing adminiſtration of oathes during 


the time of Lent; and he accordingly enjoyed it during the 
mad time of Henry the third. But Edward the firſt quarrelled 
it, and left it queſtionable to Edward the ſecond, who being 
in his condition as a'loſt man had leſle care of ſich fmaller 
matters, and therefore allowed that his Judges of Aflizes 
ſhould be licenced by the Archbiſhop to adminiſter oathes in 
their circuits in the ſacred times of Advent and Septuageſſima : 
and this conrle continued till Hezry the eights time. The 


Clergy having thus gotten the bridle, gallop amaine : they 


now call whom they will, and put them to their oathes to ac- 
caſe other men or themſelves, or elſe they are excommunica- 
ted ; Henry che third withſtood-this courſe, if the Clergy mens 
complaints in the times of that King , Artic.g. -be true, and 
notwithſtanding the ſame the law holds its courſe, and in 
purltance thereof we finde an attachment upon a prohibition 
in this forme enſuing. 

Put the Biſhop of N. to his pledges that he be before our 
Juſtices to ſhew cauſe why he made to be ſummoned, and by 
Eccleſtaſticall cenſures conſtrained Lay perſons , men or wo« 
men to appeare before him to ſweare unwillingly at the Bi- 
ſhops pleaſure, to the great prejudice of our Crown and dig- 
nity , and contrary to the cuſtome of the Kingdome of Eng- 
land. And thus both King and Clergy were at conteſt for this 
power over the peoples conſciences, to which neither had the 


right otherwiſe then by rules of law. 

Bigamiſts ſhall not be allowed their Clergie, whether 
they become ſuch before the Councell of Lious,or ſince; and 
that Conſtitution there made ſhall be ſo conſtrued. 


Whatſoever therefore: their Synods in thoſe times pretens 
ded againſt the married Clergy ſeemeth by this law that they 
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had Clergy that were married once and againe; and yet before - 


and after the Councell were admitted as Clerks in the judge- 
ment of the Law. But the Generall councell interpoſcs their 
authority , and' deprives them that are the ſecond time mar- 
ried of all their priviledges of Clergy. It was it ſeemeth 


twenty 
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IH ewenty yecres and more after that Councel] before theCharg 
men. in England were throughly reformed', for either ſome 


were {t1]! Bigami at the making of.this Iaw,or as touching that 


point. it was vathe 3 nor is it ealte.to conceive what occaſion 


thould after ſo long a time. move ſach expoſition , the words 
of the Conſtitution being Brigamos omni privilegio clericali 
declaramus efſe nudatos Now whither this {low reformation 
aroſe from the defeR in law, or in obedience thereto , mayhe 
gathered from ſome particulars enſuing. ' Firſt, it is apparent 
that the canons of Generall councels eo zomize had formerly 
ancient times gotten a kind of prxzeminence in this Nation; 
but by what meanes is not ſocleare, In the Saxon times thy 
were of no further force then the Great councell of this King. 


.dome allowed by exprefſe a&. For the Nicene faith, andt 


firſt five Generall councels were received by Synodicall con- 
ſiitutions of this Kingdome made in. the joynt meeting both 
of the Laity and Clergy; and during ſuch joynt conſulting 
the ſummons to the Generall councels was ſent to the King to 
ſend Biſhops, Abbats, 8c. but after that the Laity were exclu- 
ded by the Clergy from their meetings, and the. King himſelf 
alſo ſerved in the fame manner ;. the ſummons to the General! 
councell iſſued forth to the Biſhops immediately , andinpar 
ticular to each of them , and to the Abbats and Priors in gs 
nerall ; by vertue whereof they went inconſ#lto-Rege, (and 
ſometime Rege renitente) and appeared either perſonally orby 
proxy. Others came as parties to give and receive direction, 
heare ſentence in matters tending to ſpirituall regards : an 
for this cauſe iſſued ſummons ſometimes even to Kings ; aa 
the councell of Lions aforeſaid,its faid that the Pope had citel 
Reges terre &- alios mundi principes & dictum principem , met 
ning. Henry the third; the matter was for afliſtance to theholy 
warre; and to determine the matter, Henry the third, and his 
Clergy men. And as in that caſe ſo-in others of that kind, 
Kings would ſend their Embaſſadours or ProQers, and give 
them power in their Princes name intereſſend:,tractandi,comm 
nicandi & concludendi. Firſt, of ſuch matters que ad re formatir 
nem Eccleſie eniverſalis in capite & membris , then of ſuch as 
concerne 


| and ſo make the way wider by the Temporall and Spiritual 


by che ingagement and 'refpe& which theſe his profors had 


inhibition unto their Proftors and their aſſiſtants; or an injun- 
proteſt,; and (within the Realm of England ) had the force of 
that the councell paſſed the cauſe agaihſt Kings" without any 


Land, or Kings juſt prerogatives, no not in theſe times of 
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concerne fidei :orthodoXe fulciamentum gy Regu nque ae principum B ineus Toms 
pacificationem , or any' other particu['r cauſe which occafio P R Pag. 913. 
nally might be incerted: ſo long then as Kings had their votes © SLRs." 
59 the Generall couricels , they were ingaged in the mainte- F'5''4 

nance of their decrees; and by this meanes entred the Canon 

law in:o Kingdomes. Norwas the vote of Kings difficult to 

be obtained, efpecially-in matters that trenched not upon 

the Crown ; for the Pope (knowing well -that Kings were 

too wiſe to adventure their own perſons into forraine. parts 

where the Generall councels were holden,and that it was thrift 

forthem to ſend ſuch profors that might not altogether ſpend 

upon the Kings purſe) allowed Bifhops and Clergymen to be 

Profors for their Princes , that in the negative they might 

be pii inimici, and leſſe ative; but in the affirmative zealous : 


vote joyned in one. Neither did-Kings onely fave their purſe 
but they alſo made their own -farther advantage hereby ; for 


in councels, they (being for the moſt part ſuch as were had 
in beſt eſteem ) obtained better reſpeR to the cauſe that they 
handled,and ſpeedier diſpatch. p” 
Nevertheleſſe the caſe ſometimes was ſuch as could not 
expe favour, and then as the Kings temper was they'would 
ſometimes ride it out with full ſaile, and to that end would 
either joyn with their Eccleltaſticall Pro&ors ſome of the Bar= 
rons, and great men of their Realme, to adde to the cry, and 
make their affaires ring louder in the eares of fame (although 
the Pope had the greater vote ) or otherwiſe would ſend an 


ion to looke to the rights of the Crown (as Heryy the third "I Mart 


did at the councell at Lims ) and this ſounded in nature; of a P'.2.26;. 


a proviſo, or-ſaving. But if the work of alt came'topaſſ, v7z. 
inhibition or injunCtion : 'yet could it not bind the law of the 


Romes hower,and'of-the-power of darknefſe - For at a Synod 
| Ll holden 
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holden by- Archbithop Peckam, An. 1580. the aQts of the 
Councell of Lions was ratitied , and amongſt others a Canon 
againſt non: reizdency and pluralities;and yet neither Councell 
nor Synod could prevaile . for in Edward the ſeconds time in 
Abbar preſenting to a Church vacant ( 3s was ſuppoſed) by 
the Canon of pluralities the King whoſe Chaplaine was di. 
ſturbed enjoyned the Abbat to revoke his preſentation upon 
this ground (rm igitur &c. in Englith thus : Whereas therefne 
that deeree bindeth not our Clerks in our ſervice in regard that the 
Kings and Princes of England from time to time have enjoyed that 
liberty and prerogative that their Clerks whiles they attend upm 
their ſervice ſþall not be conſtrained to undertake boly things ,oru 
be perſonally reſident on their benefices, &c. 
nd if this preſent law be con{idered whereof we now treat; 
which tooke leave to enafta ſenc? upon a former Canonſo 
long lince mad2; and (which is all one ) to make a generall 
Councell (will or nill it) to tread in the ſteps of an Engliſh 
Parliament,or(which is more mean) to ſpeak atter the fence of 
an Engliſh Declaration that had not yer attained: the full 
growth of a Statute , as was then conceived; it will evidently 
appeare that the power of a Councell made up of amixtureof 
a few votes out of ſeveral] nations, or the major part of them 
being unacquainted with the Laws and cuſtomes: of Nations 
( other then their own.) was too meane to ſet a:law uponany 
particular Nation contrary to its owne original: and funds 
mentall Law. And as the voters ſent to the genera]l Counces 
from England were but few , ſo neither were the Profors;, # 
. may appeare from this, that Pope Innocent out of his moders 
tion , if we may believe it; and to avoyd much expence, asht 
ſaith, did order that the number of Profors in ſach'caſs 
ſhould be few : but in truth the times then were-no times for 
moderation amongſt Popes and their Officers, and therefor 
it was another thing that pinched; for nwlticude of Proftors, 
if their number had not been moderated, might perhaps i 
not prevaile yet ſo blemiſh the contrary party, that what the 
Pope ſhould get muſt coſt him lofle of ſpirits if not blood; and 
although the Biſhops being faſt friends to the Pope by vere 
0 
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| ſhops ſhould goe out of England to the generall Councell, in 
afte: ages not one Biſhop could be ſpared unlefſe in caſes of An11 79. 


great and emergent conſequence ; as may appeare by the Popes 
letter to Hepry the third ,. and the caſe required it : tor the op- 


prenns of the Pope began to ring ſo loud, as the holy chaire 


gan to ſhake. Neither did Kings confine themſelves to any 
certaine number of ProQors , notwithſtanding the Popes mo- 
deration 3 but as the caſe required ſent more or lefſe, as unto 
that Councell at P:/z for the compoling and quieting that 
great ſchiſme in the Popedome, Henry the fourth ſent ſolemne 
Embaſfladours ,. and with them os in all.  Butunto 
the Councell at Baſe, Henry the i1xth ſent not above twelve 
or thirteene, as Mr Selden more particularly relateth. And unto 
the councell at Lions formerly mentioned the Parliament ſent 
but {1x or ſeven to remonſtrate their complaints of the extor- 
ſions of the Court at Rome, their Legates and Emifſaries. The 
ſamme of all will be that the AAts of generall Councels were 
but councels which being offered to the ſence of the Parlia- 
ment of Erglard might grow up to the degree of Lawes,if the 
Parliament liked them. 

Neverthelefſe Nationall Synods in England undertooke the 
quarrel] of Generall councels: for Archbiſhop Peckham in a 
Synod 1280. enjoyned the conſtitutions made in the Councell 
at Lions to be obſerved under a curſe without conſultation 
firſt had with the Parliament , or before he knew wh:ther 
they would be right or wrong and before him Bonifzce made 
conſtitutions in oppoſition to the cuſtomes of the Kingdome, 
ſo as the matter was now come to a kinde of conteſt whicher 
Synods or Parliaments ſhould hold ſupremacy in doubttull 
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caſes concerning the limits of the Eccleſiaſtical and temporalt 
power : for henceforth Kings muſt bid adiex to the Synods, 
and fit no more amongſt them ; and Synods now thinkethem- 
ſelves free to conſult and determine what they pleaſe without 


ſpeaking under corre&tion ; nor was there other remedy leftto - 


Kings but threats , by Writs dirc&ed to the Biſhops firmiter 


inhibendo quod ficut Baronias quas de Rege tenent deligunt nully 


wodo preſumunt concilium tenere de aliquivus' que ad coronant 


| Regis attinent vel que ad perſonam Regis wel ſtatum ſum wel ſta- 
tum concilii fui contingunt, quod ſt fecerint Rex inde ſe capiet al 


Baroniss ſuare | | 
And this prevailed ſo farre as the Biſhops dari nat adven- 


taretoo faxreleaſt they ſhould goe beyond'their guard; and 
therefore they come and-aske leave of the Parliament'in caſes” 
that trenched apon the Law of the Kingdom.,as they didin the | 


caſe of baſtardy , wherein they would have had their conſent 
that children borne before marriage to be made legittiniateby 
the marriage ſubſequent; and yet they could not preyaile'for 
they were anſwered Nolumus lege Anglie mutariz notwirhſtan- 
ding that the Canon law, and the laws of the Normans fided 
with them; and fo they obtained not their deſire, althouph 
they {till retained the triall of generall baſtardy untg theni? 
ſelves. ' — __ 
Nevertheleſle the times were ſuch asKings being too weakh 
afſitted by the people,and the Clergy ſtrongly fecond=( by the 
Popethey tooke advantage of thoſe times of diftraction fo as 
to hold themſelves no further obliged: to the King then the 
Pope and their own covetouſneile would allow them; andto 
makeall ftre,they had fetled it ſo farre as they were able by a 
conſtitution, that the Clergy were not bound to ayd the King 
Papa inconſulto; and they pur it in pratife in a Synod under 
Archbiſhop Winchelſte, Anno 1295. in the time of Edward the 
firit; and although the King prevailed in the concluiion at 
char time, ye from the times of Herry the third the Clergy for 
fature times granted their aid:s to the King'by therielves, 
and a part from the reſt of the body of the Kingdome, and 
keld themſelves not bound by any ayd granted by the Parliz- 


ment} 
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: Sent, albeit that their own b ty granted-in' their Synods 
| were not obligatory unto theb { OT 
dome , unlefle firſt. allowed and confirmed by the Parliament. 


y of the Clergy inthis King- 


And this is England become like a two bodied monlter ſuppors' 
ted with one paire of legs. 


— 


GHAPLASVE oh. 
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of the condition of the free men of England of the grand 


Charter and other Statutes during the reignes of theſe 
| Kings. + Sek | 


* | Oey) aſunder by broiles of Civill wars , | the free men 


having laid aſide that. regard of the ancient miutuall tove-. 


nant and bond of Decenners are now become weake, andal- 
moſt inthralled to the lat. of Kings, Lords, Pope, and Engliſh 
Clergy;' and therefore'ics tiv'wonder if taxes andtributes were 
many and newalhough' moſt of them deſerved not to march; 


undzr any banner biit the colours of oppreſſion; nor did any 
thing ſave them froni the worſt tenure of all, but the ſeverall 


interes of thoſe ſuperiour powers which oftentimes did juitle - 


with one another , and thereby gave the Commons liberty to 


take breath foas though for the preſent they lot ground and” 
hunted'npon a coole ſen, yet they fill retained the prey with- 


in their view. Sometimes they were caſt faxre behind; other 
times they recovered themſelves ; a truce is cried, and laws are 


made to moderate all, and determine.the bounds of every one; 


and thus comes the grand Charter into the Pablique Theater, 


The Hitorian faith it was the ſame with that'ot King Fobns 


framing ; and yet by comparing them together we {inde them 
diſagreeing both in” words and ſence, and therefore ſhall ſim 


the ſame up as SOoraly as I can, obſerving the difference of the 


two Chatters as Tpaſſe along. ' The firit Chapter concetned the 
Church, of which ſuiicienthath been ſpoken. 


fag. Cart 4. 


The Free men ſhall enjoy theſe liberties to ther and Cape» 


their heres for cuer. The 
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Cap. I: & 2. | 


Stat. Mailbr, 
cap 6 & T7, 


Stat.Maribr, 
Cap» 16. & 
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Prerog. Reg, 
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homage received untill the full age, though the Ward by 
Wardis,28 E.1 formerly Knighted. | 


Thar reliefes were ſetled by the Saxons hath been alre 
ſhewed, and alſo that they were continued and confirmed 
Henry the firit: onely in thoſe times they were payed in Horſe, 
Armes, &c. but in atter times all was turned into money;which | 
was morebenekiclall for all. 


Lords ſhall have their Wards bodies, and Lands after 


The Law of akap may ſeem more anciently ſeated in 
this Kingdome then the Normans times, for if the Statutes of 
Scotland beare any credit, that Law was in Scotland before thoſe _ 
times. TheLords were not to have the Wardlhip before they. 
were poſſeſſed of the tenure becauſe it was theirs as a fruit of 
the tenure, according to the Saxon law concerning diltrelk, - 
that it could not be in the power of the Lord to diitrainetill 
he was poſſeſſed of the ſervice. And if by fraudulent Cconvey* 
ance the heire did hold the Lord out of poſſeſkon , a Weritgf 
Ward did lieagainſt him ; and if he did nqx. appeare theLord. 
might ſeiſe the Lands , unleſfe in caſe of Wardtfhip per cauſe& 
aard. | | 

, And in caſe the Lord would hold the Ward(hip longer then 
the full age of the heire, an Aſlize did lie againſt the Lord, for 
the heire could not enter without livery. Bat if the heire wer 
of full age at the time of the anceſtors death , the Lord could 
not enter the Lands ; and yet he ſhould have areliefe , andthe 
primer ſeiiin. | 

And if the heire entered the Lands before homage done, he 
gained no free hold , though he were Knighted betore, as this 
Law provideth : for it may ſeem that theſe times of civill ware 
brought forth a tricke of Knighting betimes,as an honourable 


encouragenient for young ſparks to enter the field before os 


were compleat men of diſcretion to know whether the caule 
of warre was good orevill: and yet reaſon might induce a 
conceit that he that was thought meet to doe Knightlervice in 
his own perſon might expe the maintenance fit for the ability 
of the perſon and honour of the ſervice. Grantee 
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fall preſerve the Land, Cc. from waſte, and the tenants ®P5. _ 
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F- from extortion. 


They ſhall yeeld up the ſame ſtocked if they receive them <P % 


ftocke 


The firſt of theſe is the law of common reaſon for its con* © 
trary to guardianſhip to deſtroy that which by their office 

they ought to preſerve. As touching the words of the Law 

the Gratitees are omitted in the Charter of King Fobz ; and 

alſo their afſignees albeit that doubclefſe they were within the 
Intentand meaning of the Law. The matter declares plainly 

not onely the oppeſſion of Lords upon their Wards ,: but alſo 

the corruption even of the law it ſelfe , that at the firſt aimed 

at the good of the publique, and honour of Knightſervice;ſbat 


now was degenerated into the baſe deſire of profit by making 


market of the Wards eſtates and marriages, that brought in 

ſtrip and walſt of Eltates , and niggardly neglc& of the educa- 

tion and training up of the perſons of the Wards and an im- 

bating of the generation of mankind and ſpbile of times. Nor 

did theſe times ever efpie or provide againlt the worſt of theſe, 

but onely endeavoured to fave the eſtate by puniſhing the 

waſters in dammages by this law, and by forfaiture of the 

Ward(hip by a Law made in the time of Edward the firit ; and Stat, Gloc, 
this as well for waſte done during the time of the cuſtody , as cap.$o 

in the life time of his anceſtors by another law in Edward the 

firſts time. And becauſe the Eſtheators and their under. Ofi- Es 
cers uled to ſerve themſelves out of the eſtates of minors before Yo x. OEM 
they certitied to the King his right ; and thoſe were not with- 

in the Law of Mz9nz Carta, or at leaſt not ſo reputed. It was Artic.ſup .cart 
therefore afterwards provided that theſe alſo ſhould render capel8, Fre 
dammapes in a Writ of waſlt to be brought againſt them. 


The marriage of Wards ſhall be without diſparage- 
ment. «+ | ; Cap.7s 


It was an ancient Jaw amongſt the Germans and the Saxons Ticitus mor. 
brought it hither, and asa Law fetledit that marriage muſtbe Germ | 


amongſt 
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taition of the Ward inſtead of the anceſter,. ſo had he the 


Scat. Merton. 
cap-6. 


CIP. 7, 


Weſt, 1,C.23. 


one tenint holdeth of divers Lords, the Lords by priority ſal 


W.A 2.Cap.16 


cap;$- 

\ ide Stat. 
Merton cap.l 
& Þ« 


CAP. 4+ 


' compalle of eyery law of this Charter, and char it is calledthe 


'" "ro the people, and, not fromthe 


0 
b, 


_ the ward married without.the Lords conſent; he ſhall hayethe 
double value , and-hold theland over ill fatisfadtion; Burn 
cale the Lord marcieth the Ward within fourteene. yeereggl 
aget5 its diſparagement, heſhallloſe his Wardſhip therdy, 
Ard if the Ward refuſeth to, accept of: a marriage: tended! 
'theLord before her age of 16 yeecres, the Lord (hall hold 


 ' their marriage freely, and their Quarentine. 
Prerog- Rege., * 


my own.1t ſeemeth to me that the King is within this Lawg 
: - "* yell as within the former lawes of the Normans, and thoſed 


ment of 
amonglt equals ; bur the Dancs.and Normans {leighted it; and 
yer it continued, and was revived, . Now as the Lord hag the 
care of the marriage in ſuch manner as the anceſter.miph 


have.had if he had lived. For in cafe the Ward were ſtolne 
married,the delinquent ſuffered tine and impriſonmerit;/Opir 


Lands till. hehave received the full-valew 3 and in caſe whex 


have the marriage. Theſe laws were in uſe during the reigng 
of thoſe Kings, although it can not; be certainly concludd 
hereby that the wives portion properly belonged to thela, 
as for his own benefit, partly becauſe the female Wards ſhould 
have no advancement If it belonged to the Lords, andywtly 
becauſe this forfeiture was given to the Lords in natureof4 
penalty,as appeareth by the frame of the Statute of Merin, | 


_ Widdows fhall have their Dower, inheritance , thei 
inheritancewhich they have joyntly with their hasband, 


F 
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With due regard of the opinion of others ] ſhall propoul 


'Henry the ſecond that are of this kind ; and as he is within the 


E 


Grand, charter as moſt. Immecarely comming from the Ki 
not trom the Lords..;.'Nor. is: there ay 

ground that the Law ſhould intend to give liberty to widdown 

-of Wards belonging to inferiour Lords to marry whom the 
will ; and that onely the Kings widdows ſhall be b&und: Not 

did this .ſyite with the conteft between the Barons and tht 

King , that their widdows. ſhould be bound unto the King 

an 
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- id this widdows of their tenants diſcharged from their tui- 


tion ; and therefore I conceive by the word maritagivm ls not 
meant liberty of marriage , but her marriage portion, or 
rationabilis pars accordiug to the foregoing Laws of Hezry the 


' firſt, and Herry the ſecond; and the Saxon cuſtomes. Burt as 


couching the liberty of marriage it is defined and cxpreſſed 
that the widdows ſhall not be compelled to marry neverthc- 
leſſe if they ſhall marry they malt marry with the Lords liking, 
otherwiſe he might have an enemy to be his tenant thac mighe 
inſtead of homage and ſervice prove traytonr,and be his ruine. 
Laſily touching the widdows dwelling , the law thought ie 
unreaſonable that ſhe ſhould immediately after the death of 
her husband be expoſed to be harbourleſſe , and therefore or- 
dained that ſhe might continue'in her husbands houſe forty 
daies, if it were not a Caſtle , and then ſhe was to have ano- 
ther dwelling aſfigned to her, becauſe by common intendment 
ſhe is not ſuppoſed to be a perſon meet to defend a caſtle : and 
this was called her ®@xzerentine, which I met.not with a- 
monegſt the Saxon laws, and therefore ſuppoſe it be of Norman 
originall. | | | 

No mans land ſhall be ſeiſed for debt to the King ſo 
long as the perſonal eftate will ſatisfie. Nor ſhall his 


' Pledgebe troubled ſo loug as the principal is ſufficient. 
.anleſſe he refuſe ts ſatisfie, and then the wir v7 fe 


cover in value. 

The firſt part hereof was the iſſue of the law concerning 
elegit, formerly obſerved in the Saxons times ; for the regard 
of law principally extended unto the perſon next unto the 
free hold, and laſtly unto the goods.” The latter parc of this 
law was the law of pledges or Decenners in the ſame times; 
unto which the Reader may reſort for further light herein. 


The City of London, and other Cites, Burroughs,and 


Towns; and the Cingqueports, and other ports ſhall enjby 


their ancient liberties. |: 
The whole Kingdome, and the members thereof herein, ex» 
M m1 preſſed 


Map.carta. 


CaP,9. 
Glanvil.lib.y. 
C aP-I þ 0 


CaP. 10s 


Caps 11+ 
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preſſed had all their lib-rcies ſaved from che dint of 'conqueſ 
by the law of VVilliam the firſt ; upon which, although ſome 
of the ſucceeding Kings did invade , yetinone of themthade 
any abſolute difſeilin, although diſturbance 'in'ſome partieq 
lars. But King Tobz did not onely confirme them by his grand 
Charters but by particular Charters to each Corporation,with 


ſome enJargements, ,and in his grand Charter inſerted one 
clauſe. which in the grand Charter of 'Herry the'third appeateth 
not, which thus enſyeth , , Et: ad habendam' commune cmctling 
Regni de auxilits afidendis aliter quam in tribus caſubus predithh, 
which if the barbariſme of the Latine miſlead me not;is thusin 
Engliſh. And tothaveright of Common councell , ortobedf 
the Common councell. of, the Kingdome for the afleſſing of 
ayds, other then.in three cafes aforelaid,viz;: for redemption 
of their captive King, for Knighting of the Kings ſonne;ind- 
for his daughters marriage: becauſe theſe three might be ut 
by the common Law, the. two: latter by cuſtome, (the for 
mer by common right, although mentioned 'from” the late 
diſaſter of King Richard, which King. Fob» might withſliame 
enough remember , and expe the ſame meaſure from theren> 
ſure of an unquiet conſcience. I ſhall 'not.enter intodebae 
concerning the -omitſion hereof in the later Charters ; pollbly 
it might ſeenra tautology. Nor concerning the reſtri&tion, s 
if.it.did,;imphlythat+the Burgeſſes" had. vote onely in calgef 
beperal\ aſſellpentes 3: but ſhall leave it td the Lonſidercilonl 


-_ * 


the Reader. 


No ciftrefſ fhall be taken for ereater ſervice or otha 


ater then is due, 


 Diftreſſes are in nature no. other. thena ſammons-in a& 6 
the bringing of a'man to anſwer by ſeiſtire of part of his'gool 
and'it was uſed by the Saxons; as hath been ſhewed :' and be 
cauſe the rich men under colour of ſeeking their right man 


. % 


, times onght for-wrong , and though they could not prevail 


in the' iſſue, - yet prevailed/fo farreas the defendant could uct 


Glanvil.lib.z» eſcape without charge and hindrance; therefore the Jaw 


cap.Je 


: 0* 
vided a Writ of remedy againſt unjuſt vexation, which Gl 
ui 
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viſe remembreth us of { and yet becauſe chat remedy alſo car- 
ried with it matter of charge and 'diſtarbance to the Planritte, 
and'fo the remedy might be worſe then the diſcale;' therefore 


| the Law defined diftreſſes by circamſiances of perſon, matter, 


tithe; and place , 'inder penitfties of fine and amercetnent , be- 


Mag. carta. 


ſides the recompence to the'party * Firſt /'it rhaſt nor betaken Star Martbe; 


bat by Teave from'the Kings court, unleſſe in cafe of matters 
due by common right, and upon complaint. made by the plan- 
tiffe. The King ſent out a ſummons in this manner, Henricus 
Rex Ang. Hominibus Abbatis de Ramſey ſulutem, Precipi oquod 
tit &+ Juſte reddatis Abbati Domino 'veſtro quicyuid. et debetts in 
cenſu & firmu &+ debitis & placitis:quad fe nolueritts, 7pſe vos inde 
conſtringat per pecuniam veſiram. And inall caſes of matters 
due by common right, the diitreſſe never was done in an arbi- 
trary way , but P, Judiciall af in the Lords Court. Secondly, 


no diltrefſe for faite ſhall be made out of the fee 5 nor —_ 
any perſon , but ſuch as are of that fee. Nor ſhall any diſtreſſe 


be made in the Kings highway or open ſtreet,but by the Kings 
Officer, and ſpeciall Writ ; becauſe diſtrefle is incident to ſer- 
vice, and that is dueas from the fee; and therefore by com- 
mon right the ſame muſt be recovered from thefee', and-ſach 
as owe ſervice in the ſame ; but the high way or open ſtreet 
are more Properly a franchiſe belonging to the-King, although 
the foile happly may be the Lords; and therefore it was an 
old law that they ſhould be ander the Kings ſafegard, Sz pax 
publica per communes.vix 5 and noviolence muſt be. there tole- 
rated but by the Kings eſpeciall Writ , which preſuppoſeth the 
eſpeciall notice taken by the King of the nature of the occa- 


hon. A moderation alſo nuſt be obſerved in the taking of 


the dilireſſe ; for it muſt not be exceſſive, and alſo in keeping 
thereof > for jf the owner will he may replevy the fameaccor- 
"Arg to the ancient courſe 3-arid the Sheriffe nniſt grant replevy 
Fit be demanded , althongh formerly no replevy was with- 
ont ſpecial} Writ,and yet rhey/alfo/nat alwaics readily obeyed. 
For thetimes wereſych astheLottls werebold with the Kings 
\itty 7 atid Minillers, Ind yefultd che jerof the Inv ; now 
'fixch eaſes wherein” the marrer” condtred <contemmpr. of the 
ot Mm 2 Kings 


cap. 1. 
Glanvil.lib g. 
Cap-I & 8. 


Gloſl.2t 5. 


Glanvil.lib.g. 
Cap. 8, 
Stat. Marlbr, 


cap.3,3,4; I5, 


Ll. Inz; 


Marlb.cap 3. 
Glanvil.lJib.:i» 
Cap. I Zu 
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Mag.carts. Kings authority,a fine was ferupon the offender: butin ca 
| it concerned onely a tort done to the party, he was amerceq. 
the one is called redemption, becauſe the penalty otherwig 

Miror cap.y, muſt lie upon the perſon , if it be not redeemed lay 
Sec. 3, fine: the other is called amercement , which is originally; 
ſatisfation.unto the party wronged , by recompence out of 


Diftric. Scac- the perſonall eſtate of the delinquent. Thirdly, as touchi 
Artic, mag. 


S- the matter of thediltreſſe, icmult not be of Plough beaſtsy 
Carte C3paP2+' ſheep, unleſle in caſe of dammage felant, if otherdiſtrþ 
may be had; for the Law had a care of ſach Cactell aswe 
moſt of publique concernment, and which was the maiy 
ay” of ſubliltence, 0 ve as jultice my wp and 

therefore the unjuſt taking of any mans Cattaile by an 
Weſt.r. cap." 6 wr ary liable co the fsb penalties that unjuſt TA 
are. Fourthly, concerning the uſing of the diſtreſle, ita 
not be ſold no not in the Kings caſe till fifteen dates be pat. 
ES after it is taken; nor muſt it be carried out of the County,but 
Diſtric monk it muſt be ſo impounded as the owner may come tofred-it; 
and it muſt be diſcharged if the owner give ſecurity offatil. 
Artic.ſap .cart,, fa&ion Þefore the returne of the Writ. Fitthly,the intentof 


De 


cap-12s the diſtreſſes muſt be that which is juſt ,, and thereforenotfor 
other ſuit then by the feofment is due, or elſe by prefeription 

Marlbr-eP-9. and in caſe magy are joyntly ſciſed;the ſuit thall be by one,and 

cap-22. the reſt ſhall contribute. Nor muſt any man be compelled't 
ſhew his title to his Land by diſtreſſe. | 

cap-13, The Common pleas ſhall be holden in one certain 
place. 


The Office of Judge of the Common pleas was in my ot 
nion diſtintand ſeverall.from that of the Crown pleas; nd 
though one and the ſame man might execute both authorits 
doth it therefore follow that it was by one and the ſame powe 
as if being Judge, he had thereby power in all matters of tt 
Common pleas, and alſo of the Crown : for though it 
true that BraQon faith, the King hath one proper court whe 

Eapitales Juſt. . in are the chiefeſt Jules, which both by his own teſtimo") 
nofiri- , and Britons alſo did heare and determine cauſes of all-ſo; 
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- time not inherently holy , 
Pa 


yetis it true alſo that it was by quo: or Welt of errour, as Mag caMta. 
at the King hadplures cxrias, Marlbr.cop-30- 


in caſe of falſejudgement ; and 
which doubtleſſe had their proper worke: and in thetime of 
Henry the ſecond its cleare that lix were eſpecially afligned for 
the Common pleas throughout the whole Realme3 and yer 
by another efpeciall .Commilſion or Letters patents the ſame 


. men might alſo ' have power to determine nutters of the 


Crown, as at this day in their ſeverall circuits. This' law 
therefore doth not as I conceive worke any alteration, bus 
onely in this , that whereas formerly the Judges of Common 
pleas attended on the Kings Court continually, as all'other 
Judges did ; and whither the King removed they did the like, 
which was a great uncertainty and grievance unto the Com- 
mons. Henceforth they are fixed to a certaine place. 

Aſſize of Novel Dilleilin a»d Mortdanceſter ſpaZ 
be determined in the proper County onely., and bythe 
Tuſt ices itinerant ſc by tbe King or his chiefe Tn- 

ices. | 

The law was fo declared in Henry the ſeconds time, and was 
queſtionlefſe put in praGtiſe, ſo farre forth as with convenience 
ro the Judges might be ; but-now the convenience of the peo- 
ple is preferred, and they muſt not be brought up to the Kings 
Court, but the Juſtices niaſt come down to them ; and yet in 
caſe of difficulty the bench where the Common pleas are hol- 
den muſt determine the matter, and where the time in the Irer 
in one Comny is too ſcant,the renianets ſhall' be adjourned 
over to be tried elſewhere in that circuit z which ſheweth that 
the Judges itinerant had their time proportioned ont to every 
Countye Thele trials alſo were fo favoured, as in the then 
holy times of Advent and'Septuageſims or Lent, they might be 
tried, which although was gained: by prayer made by the King 
tothe Biſbops ,. as the words of that law are concluded; yer ic 
ſhewes that the Parliament had ſo much light as to-hold- the 
he 


of the Ulerg ntitts alſo in Jortdanceſter may be 


but meerely ſequelired: by the wilt 


cap-14. 


Weſtm.cap.s *. 


divers, if hers be divers heires of one-anceſter by one ticle: Star:Gloc.ca.6+ 


And: 
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Mag.carta. [. And-if-there bejoyntenants; and the Writbe againſt but one, 

Canzand; feo* andthe ſame pleaded, the Writ ſhall abate 3*burif joyntenancy: 

- Ang4: be pleaded, and the pla be falſe,the defendant ſball be fined 
.I, 


"1,1, and impriſoned. And if in the action the verdi& be for the 
Star. Gloc ca.Ts plaintiffe heſhall recover dammages. Avis 


| © Darraine preſentment ſhall be taken onely in the com- 
Fe". +: | 

. Trials in the common bank or other Conrts at VVeſtminſter 

have ever had an honourable eſteem above thoſe in the County 

by Nift privs , although all be equally availeable. This might 

be one cauſe why the Titles of Churches were till retained at 


the common Bank ,. whenas all other rode circuit. ' For that 


Churches affaires in thoſe times were of high regard : Speed 

of triall pw not _ regarded bertln Jocdaſtices Dy 0 

20, pris properly were but. for .inquiry till the Statute at Weſtne. 

We OP Fe ſeg Hade them of Oyer Ky v=imaal in the _ of fs 
;mpedit and Darraine amy and gave them powerto 

give judgement. And thus the Commons gained ſtill in point. 

of conveniency. | BABE: co 

cap-16, Free men ſhall be amerced phe; to the degree of 
the fault , faving to them their free hold , and to 'Mer- 

chants their maine Jtocke, and to villaines their Wayn* 

ace; ardClergy men ſhall be amerced according ts their 

Lay fee. Barrons ſhall be amerced by their Peeres, others 

by the vicinage. | Z - nt 

| Inthis,regard is to. be had firſt of the perſons that are'to be 

. amerced;,;;then-of the parties by whom , and laſtly of the na 

tuce-and quantity of amercements. The perſons-amerced are 

ranked into foure Clafles:: Barons, Clergy, Free men; and vil- 
laines. ;. But in. regard ofthe parties by whom they are: to'be 
amerced, they are but two,Barons and Freemen,for the'Clergy 
villaihes and free men are to be amerced by the free men of the 
neighboarhaod.In what Courts theſe amercements ſhall be'the 
Stat. arlbr.tels us,noti before! the: Eſtheator,:-nor other that 


Marlb. cap. 19. 


make enquiry /by Commilſionor Writ;hor before the. Juſtices 
+: 


of 
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of Afſizeor Oyer and terminer,but only before the chiefe Jultices, Aag.carta. 
or Juſtices itinerant. | The Statute of V Veſtminſter.addes a tifth 
Claſſes of Cities, and Towns, by exprefle words, which ſeems Weſtm.1.cap.6. 
not {6 neceſſary,unleſfe in pillaging and.oppreſling times ,, for _ 
they were taken to be within' the Statate 'of Magn? carts, Cr Cap. 5. 
though nottherein named. . The rule of the quantity of a- 
mercements is now ſet. down in generall., and left to the dif 
cretion of the: Peeres or Vicinage, , which formerly by the 
Saxons were ſpecially ſer down in'the law: The rule in gene> 
rall is with a ne plus ultra, viz. not further or morethen that 
the. party amerced. may ſpare, and yet hold on inthe mainte- 
nance of. his courſe, : according to his degree. - And it muſt be 
alſo according to the quantity of the offence ;- for the greateſt 
amercements muſtnot iberanked with the leaſt offences': 10 as 
in every degree the maine ſuſtainance:of the party is faved: yea 
the villaines ( how.ever meane they be ): they muſt have their 
maintenance.  And- this-ſheweth that villaineshad a mainte- 
nance which was under :the-prote&ion of the Law , and not 
- under the gripe of their Lords to all intents; unleſſe they were 
the Kings villains, who it ſeemeth were meerely. under the 
Kings mercy, as being both their Lord and King, againſt whom 
they could hold nothing as properly their own : and there- 
fore in all other caſes,even then the villaines were borne under 
a Kinde 'of liberty, as-in the Saxon times formerly hath 
_ declared; which the Law proteRted againſt their owne 
ords. | | | 1 


No man ſhall be compelled to make repaire, of main- 2:17 * We 
taine any briages, banks. or cauſes , | other or otherwiſe 
then they werewont to be made,repaired,or maintained in 
the time-of Henry the ſecond. 7 oo oy | we 
' Thelimitation to the times of Henry the ſecond, ſheweth 
that his-juftice was ſuch/as maintained the common:rights of 

men, but inthe tiriies of Richard the-firſt, and more eſpecially Miror cap. 5. 

of King fobn.,; thoſe: rivers,: waters;and tifhings formerly uſed ſcQ-2.” 

in common were. incroached upon; incloſed , and appropria- 
ted to particular mens uſes,” which occalioned many bridges, 
| banks, 
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Ll-Hen. x.c.$- 
Glany. libet. 
Cap. Þ 


Cap. 20. 


Glany, lib.7, 
caps. 


ban ks, and caultes, to be made and repaired po the great charge 
of private men, all which are diſcharged by this Law. 


No Sheriff, Conſtable, Coroner, or other Bayliff, foal 
hold any pleas of the Crown. 


Eſcheators are alſo expreſſed in the old bookes of 
carta, and the abridgements, however it ſeemeth that ics with- 
jn the intent of the law , which was made to avoyd the extra» 
ordinary oppreſlion that theſe Officers exerciſed upon. the 
people. For Eſcheators under colour of inquiry of eſtates of 
men would inquire of matters concerning the lives of men, 
and Sheriffs that had power of trials in caſes of theft, as hath 
been already ſhewen, abaſed the ſame for their own benefic, be 
cauſe in ſuch caſes they had the forfeictures. This law there- 
fore takes away ſuch occaſions, viz. from the Sheriffs and Cor- 


roners and Bayliffs or Juſtices, (other then by expreſle com 


miſſion thereto aſſigned ) all power to hold pleas of the 
Crown by trial, leaving unto them nevertheleſſe powerofin- 
quiry, of which anciently they had the right. T7 
If the Kings tenant dieth ſuppoſed in arreare, an in- 
ventory ſhall be made of his ſtocke by honeſt men , but it 
ſhall not be removed till accounts be cleared ; and the 
overplys ſhall go tothe Executors, ſaving to the wife and 
children their reaſouable part. apt 
The firſt clauſe hereof was a law in Merry the firſts time, and 
acuſtomary Jaw in Henry the ſeconds time, being a _ 
againſt an old Norman riot of the Lords ſeiſure of the whole 
perſonall eſtate of the party deceaſed, under eolour of ala, 
The ſecond part concerning the overplus hath this additio- 
nall ſubjoyned in the Charter of King'Job#. -If any free man 
die inteſtate his Chactels ſhall be divided by his parents and bis 
friends in the preſence of the Church , ſaving to every cne 


' their proper debts -: and | thus fince the conqueſt, the 


Church men incroached by degrees unto a great power in mat- 
ters teſtamentary ; I ſay by degrees; for as yet by this law ic ap- 
peareth that they were but overſeers or eye-witneſles; for as 
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yet right of ordering or diſpoling they had none, as may Mzy.ceres, 
a2ppeare in that caſe of a baitard dying without ifſue and in- Glanvil.lib.y, 
tefate, the Lord ſhall havehis perſonall eſtate : and in all ©Pp-16 
caſes the executor had then nothing bur bare aſſets, and the 
overplus was afligned between the wife and children accor- 
ding to their reaſonable part: or if the party died inteſtate 
' the next friends did adminiſter, paying the debts and making 
| dividend of the overplus into the reaſonable parts, according 
to the ancient Saxon cufome {till continued : nor doth the 
teſtimony cited ont of BraGfon prove any other then' that the Coke inflir.s. 
aunceſtor hath free power to order his eſtate as he pleaſeth, pag. ;z. 
and that the children ſhall have no more then is left unto 
them by their aunc-ſter either in his will, or in caſe of dying 
inteſtate by the cuſtome or law which is and ever was the 
rationabilus pars. | | 
| No purveyance for any Caſtle out of the ſame Town cp.11« 
where the Caſtle is ,but preſent ſatis faFion muſt be made: 
and if in the ſame Town, ſatis faFion muſt be n1ade with= 
in forty daies. | 
Purveyance was ancient proviſion for the neceſſities of the 
publique, and ſo farre was commendable , ſeeing is not the 
common caſe of all mien to regard the publique above their 
own private intereſt ; therefore the publique muſt provide for 
it ſelfe, by their meanes in whom the-publique is moſt con- 
cerned: and this was in thoſe elder times., but in two caſes, 
viz,, of Kings and Caſiles; in the one of which the govern- 
ment is principally concerned, in the other the publique de- 
fence. For it may be well conjeftured that Caſtles were either 
firſt made in places commodious for habitation, and great 
Towns gathered to them for. their better ſafety ; 'or that the 
Townes were firſt gathered in places of commodious habita- 
tion, and then Caſtles were made for their better defence , or 
if they were impoſed upon then by the vitor to keepe them 
in awe, they were neverthelefſs by continuance together be- 
come traQtable, and conſpired for the mutuall defence:of each 
other. Butas touching ſuch AE or Caſtles that were ſet 
n in 
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als - and.imprifonment. Qr if they were grieved 
+ CAP, 5» 


particular defence of ſome particular man and his family, and | 


. -neighbouring tenants; and therefore in the purveyance for 


Caltles it ſeems the proper Town wherein. it is,is principally | 
liable to that duty, becauſe their ſafety is more principally 
intereſted; and therefore prizcs there taken may be payd at a 
d:yto come; but inall other places immediately. Neverthe- 
leſſe this laſted riot long , for the ſouldiers found our a tricke 
05 favouring their own quarters,and preſerving them in hear 
againſt a back winter , knowing that at ſach times its better 
to ſeeke for proviſion nigh , then to be compe!led to ſeeke far 
off. But this Stratagem was-cut off by the next King , who in- 


Weſtm.1.cap.7. hitited all manner of purveyance in any other Town, then in 


the ſame Town wherein the Caſtle is ſeated. This was a 


- Charge that was but temporary, and occafionall : That which 


was more nn and burdenſome upon the ſubjc&s was pur- 
veyance for the King, which nevertheleſſe cannot be avoyded, 
by reaſon of the greatneſle of his retinue , eſpecially in thoſe 
daics; and if they ſhonld have their reſort to the mark; the 
fame could not be free to the people , for that the firſt ſervice 
* maſt be for the Kings houſehold, and ſo what ſcraps will be\kft 
for the Commons no man can tell. Tt was therefore neceſſary 
for the Kings family to be maintained by purveyance ; andto 
avoyd the many inconveniences which might and did ariſein 
has {poyling times, Seng that it ſhonld be felony 
or any purveyar to purvy Without: warrant. 2. That none 
but he Kings ara, wats 6 purvey for the Kings houſe, and 
thathe.mult-parvey onely for the Kings houſe; and to purvey 
no more then is neceſſary; and to pay for the things they 
take, ; And becauſe Kings were oftentimes neceſſitated for 
remoyall from-place to-place, - purveyance of carriage was alſo 
allowed: and in cafe the-ſubjefts were grieved either by more 
purveyance. then was necefſary, orby non-payment for their 
commodities ſo taken , .or with compoſition for the Kings 
debrts3;for- fuch-purveyance the offenders were lyable to fine 
purvyeyous 
without warrant,the offender was to be proceeded againſt,asin 
cale of felony. He 
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' ment of rent for that ſervice; Nor is he tompellable to 
either, ſolong as he is in the ſervice in the Army. 
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At 


the ancient cuſtome none bat a Knight might be char- 
gedwith the guard of a Caftle belonging to the Kang, for the * 
letter of this law mentioneth onely ſuch; and therefore to 
hold by Caſtle-guard is a tenure in Knight-ſervice : and it ſee- 
meth that rent for Caſtle guard originally was conſiſtent with 
Knightſervice, and that itwas not annuall; but promiſcuouſly 
Knights might either performe the ſervice, or pay rent in licu 
thereof; and upon occaſion did neicher, if the King feat them 
into the field, And laſtly, that a Knight might either doe the 
ſervice in his own perfon,or by his Eſquire, or another appoin- 


_ tedbyhim thereto. 


No Knights nor Lords, nor Church-mens Carriages, cap-13- 
nor 10 mans wood ſhall be taken againſt the owners con- 
ſent 3 Nor ſhall any mans Carriages be taken if he will 
pay the hire limited by the Law. 


Churchmen were exempted from charge to the Kings.car- 
riages. meerely in favour to the Canon which exempted the 
goods of the Clergy from ſuch lay ſervice; neverthelefſe the 
complaints of the Clergy formerly mentioned thew that this 
was not duely obſerved. Knights and Lords were diſcharged 
not onely for the majntenance of their port; but more prin- 
cipally becauſe they were publique ſervants for the defence of 
the Kingdome in time of warre ; and the Kingdome was then 
equally ſerved by themſelves and their equipage , and their car- 
rlages, as a neceſſary aſſiſtant thereunto. * 


The King ſhall have no more profit of felons Lands cp-244 
then the yeere and a day, and the Lord is to have the re- 
mainder. | = 

Anciently theLords had all theefſtate of felons being their 
tenants,and the King had onely the prerogative to make them Infiie-2. 
as a penalty or part thereof, but afterwards the Londs by agree- 
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ment yeelded unto the King the yeere and a daies profit to fave 
the Lands from ſpoilez and in continuance of time the King 
had both the yeere and day , and waſte. Fugitives alſo were 
in the ſame caſe, viz ſuch as deſerted their Countrey either in 


-time of need, or ſuch as fled from the triall of Law in criminal] 


caſes : for in both caſes the Saxons accounted them as common 
felons. © Nevertheleſſe the two cuſtomes of Glowcefter and Kent 
are ſayed out of this law by the Statute; the firſt whereof ſaves 
the Land to the heire from the Lord , and theſecond ſaves the 
ſame to the heires males, or for want of ſach to the heires f6 
males,and to the wife her moity untill ſhe be eſpouſed” to ano-- 
ther man , unlefleſhe (hall forfeit the ſameby fornication dy- 
ring her widdowhood.And by the fame law alſo the King had 
all Eſcheates of the tenants of Archbſhops and Biſhops during 
the vacancy as a perquilite. But Eſcheats of Land and Tene- 
ment in Cities or Burroughs the King had them in jzre corone, 
of whomſoever they were holden. | 
All weares ſhall be deſtroyed but ſuch as areby the Sea. 
coaſte. | . 
| Lieutenant of the Tower of Londn: as it ſeemed clai- 


.med a aaeqry in the Thames, and by vertue thereof had all 


the weares to his own uſe, as appeareth. by a Charter made to 

the City of Londor recited in the ſecond inſtitutes upon this 

Law ; and this wasto the detriment of the free men eSecielt 

of the City of London in regard that all free men were to have 
right of free paſſage through Rivers as well as through high 
waies, andpurpreſtures in cither were equally noxious tothe 
common liberty ; and therefore that which is ſet down under 
the example or inſtance of the rivers of Thames and 1dedway 
contained all the rivers in England; albeit that other parts of 
the Kingdome had not the like preſent regard as the Ciry of 
London had. 


The Writ of precipe in capite ſhall not be granted of 
any free hold, whereby a man may be in danger of loofing 
his Conrt thereby. ; 


It ſeemeth that it was one of the oppreſſions in thoſe times 
that 
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that if a ſuit were commenced in the inferiour or Lords court, Mag. carts. 
| concerning a free hold. A Writ of precipe i _ might be 
: had upon a ſurmiſe that the free hold was holden in capite, 
which might prove an abſolute deſtruRtion to the infertour 
1 {| Court, and was the ſpoile of the demandants caſe; and there- 


: | foreIthinkethecharter of King John inſtead of the word court 
+ | hath theword cauſe. 
) 


There ſhall be but one known weight and meaſure, cp.17. 
and one breadth of Cloathes throughout the Realme of 
England. nn | 

This law of weights and meaſures was anciently eſtabliſhed. 
amongſt the Saxons , as formerly hath been ſhewed and con- x1,pqgar.c.s. 
tinued in the Normans times , and confirmed by Richard the 
firſt and King Fob. And as touching the meaſure of the bredth 
of Cloaths, although it might ſeem to abridge the liberty of 
particular perſons, yet becauſe it was prejudiciall to the-cam- 

mon trade of the Kingdome, it was ſetled in this manner to 
avoid deceit, and to eltabliſh a known price of Cloths. And 
it ſeemeth that Wine was ordinarily made in Englazdas well as 
Ale; otherwiſe the meaſyres of Wine conld not have been eſta- 
bliſhed by a Law in England if they had been altogether made 
in other Countries. | 


InpugSfion of life and member fhall be readily eran- cap- 28 
ted without fees. | A 
It was a Law of Iatter originall , madeto take away a Nor- 
man oppreſſion ; for by the Saxon law, as hath beenalready 
noted, no man was impriſoned for crime not baylable) beyond 
the next County court or Sheriffs Torne; but when thoſe ru- 
rall Courts began to loſe their power , and'the Kings courts. 
to deyoure trials of that nature , eſpecially by the mieanes of 
the Jaltices 7tinerant, which were but rare, and tor divers yecres 
many times Intermitted', during all which time ſuppoſed of- 
fenders mult lie in priſon, which was-quite contrary to- the 
| liverty of the freemzn amongſt .the Saxons; .it occationed a 
new device to-lay2 the-commun liberty by ſpzciall Writs ſucd 
Out. 
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cap 39, 


out by the party impriſoned or under baile, ſuppoſinghim. 


ſelte circumvented by hatred and malice; and by the ſame;. 
re&cdto rhe Sherifte and others an inquiſition was taken ang 
eriall nidde of the offence , whether he deſerved loſſe of life 6x 
member; and if it were found for the ſuppoſed offender he 
was bailed till the next comming of the Juitices : and for thi 
the Writ was called the Writ of inquiſition of life or member; 
and ſometimes the Writ de odio & atza. But theſe inqueſts were 
ſoon become degenerate, and ſubje&t to much corcupti 

and therefore as ſoon met with a counterchecke from the Lay 
Or firſt rather a On > for it was ordained that then 
queſt ſhould be choſen upon oath; and that two of the inquel 
at the leaſt ſhould be Knights, and thoſe not interreſſed 
the cauſe : but yet this could not re&ifie the matter, for itho 
med (o impoſſible to doe jaſtice and ſhew mercy this way, tha 
the Writ is at length taken away ; and men Th to their [ot 
till the romng of Juſtices itinerant. But this could nothe 
indured aboye feven yeeres3 for though the King be a brave 
ſouldier , and.profperous, yet the people oyercome himand 


recover.their Writs de odio & atta againe. 


Lords ſhall have the Wardſhips of their Tenants heins, 
although they hold alſo of the King in Petit Serjeanty 
Soccage,Burgage,or fee Farme. 

- Inferiour Lords had the ſame right of Ward(kips with the 


King for their tenures in Knightſervice,although their tenant 


Glanvil.lib 7. 
CP 9s 
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did hold alſo of the King , unleſſe they held of him in Knight: 
ſervice, which was a ſervice to be done by the tenants ownper 
ſon , or by the perſon of his Eſquire, or other deputy in his 
ſtead ; but as touching ſuch ſerviceas was wont to be done to 
him by render or ſerving him with Armes, or other atenſile: 
this was no Knightſervice though ſach utenfiles concetned 
warre, but was called Petit Serjeanty, as in the Lawbookes doth 
appeare. Nevertheleſſe Henry the third had uſurped Wardſhips 


in ſuch cafes alſo and the ſame amongſt others occaſioned tit 
Barons wars. 


No judge ſhall compel} a freemax to-confeſſe malt! 
, | agaitl 
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eainft himſelfe upen oath without complaint fi rſ# wade IMag.carta. 


againſt him. Nor fſhak receive any complaint without 


preſe ent proofe. ; 
This law in the originall is ſet down in another kind of 
phraſe in the firſt part thereof, which is obſcure by reaſon there- 
of: in exprefſe words itis thus, No Judge ſhall compell any 
man ad legem manifeſtam ; which implieth that the matrer 
was atherwiſe obſcure if the party that was complained of or 


ſuſpeted did not manifeſt the ſame by his own declaring of 


the truth or matter inquired after; and therefore they uſed in 

ſach caſes to put him to oath, and if he denied the miatter or 

acquitted himſelfe, the Judge would ſometimes diſcharge him, - 
or otherwiſe put himto his compurgators; and this was called 

lex manifeſta, or lex apparens : and it wasa trickefirſt brought 
in by the Clergy and the temporal! Judges imitated them 
therein; and this becanie-a ſnare and ſore burden tothe ſubjc&s. 
To avoyd which they complaine of this new kind of triall; 
and for remedy of this uſurpation, this law reviveth andeſta- 
bliſheth the onely and old way of triall; for Glanvill faith, 


0b infamiam non folet Juxta legem terre aliquis per legem apparen- 


tem ſe purgare , niſt prius convjeaus fuerit vel confeſſus in curis : 
andtherefore no man ought to be urged upon ſuch difficalties 


unleſſe by the expreſſe law of the land. The old way of triall - 


was firſt to bring in a complaint and witneſſes ready to main- 
taine the ſame; and therefore both appeales and a&ions then 
uſed to conclude their pleas with the names of witneſſes ſub- 
joyned, which at this day is implied in thoſe pgenerall words 
in their concluſions, Er ide product ſelam ſuam , that 1s, he 
brings his ſe or ſuite, or ſach as doe follow .or affirme his 
complaint, as an other part alſo is implied in thoſe words Ez 
or mg eſt zerificare, For if the plaintiffs ſe& or ſuit of wit- 
neſſes did not fully prove' the matter in fat the defendants 


averment was made good by his own oath, and the oathes of 


twelve men, and ſo the triall was concluded. 


No free men ſhall be impriſoned or difſeiſedsof his 


free- 


BraRonefo.t0F 
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Mag.carta. hold or liberties, outlawed or baniſhed or invaded, but by 


cap-32, 


the Law of the Land, and judgement of his Peeres,” Nor 
ſhall juſtice be ſold, delayed or denied, = 
Itsa comprehenſive law, and made up of many Saxon laws; 
or rather an inforcement of all laws, and a remedy againſto 
preſſion, paſt, preſent, and to come; and concerneth firſt 
perſon, then his livelihood, as touching the perſon ; his lik 
and his liberty 3 his life ſhall be ander the Ly of the 
law, and his liberty likewiſe, ſo as he ſhall 
ace by impriſonment , nor out of any place by bani 
i ſhall have liberty of ingoate and egrefſe. His eſtate both 
reall and perſonall ſhall alſo Myr the prote&ion of the 


Law, and the law alſo ſhall be free, neither denied nor delayed, 
| thinke it needleſſe to ſhew how this was no new law, but 
confirmation of the old, and reparation added thereto, being 
much impaired by ſtormy times ; for the ſumme of all the 
foregoing diſcourſe tendeth thereto. | 


Merchants ſhall have free and ſafe paſſage and trade 
without unjuſt taxes, as by ancient cuſtome they ought... 
In time of warre ſuch as are of the enexries Conntritt 


ſhall be ſecured till it appeare how the Engliſh Merchants 
are uſed in their Countries. 

That this was an ancient law the words thereof ſhew , be: 
fides what may be obſerved out of the Laws of Ztheldred and 
other Saxon laws. So as it appeareth that not onely the Eng- 


liſh freemen and natives had their liberties afferted by the law, 


but alfo forrainers if Merchants, had the like liberties for their 
perſons and goods, concerning trade, and maintenance of the 
ſame; and were hereby enabled to enjoy their own under the 
proteftion of the Jaw,as the free men had. And unto this law 
the charter of King Fobn added this enſuing. 

It (hall be Jawfull for every free nan to paſſe freely to and 
from this Kingdome, ſaving fealty to the King, unleſſe in 
time. of warre 3 and then alſo fora ſhort ſpace, as maybe 
forthe common good,excepting priſoners, outlaws, and thoſe 


Country 


en a ({ 


be ſhut intono 
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Conntrey-men that are in enmity , and Merchants who ſhall 


| bedealt with as aforeſaid. 


And it ſeemieth that this law of free paſlage out of the King- 
dome was not anciently fundamentall , but onely grounded 


apon reaſon of State , although the free men have liberty of 


free paſſage within the Kingdome according to that originall 
law, ſit pax publica per communes vias 3 and for that cauſe, as] 
ſuppoſe, it was wholly omitted in the Charter of Henry the 
third; as was allo another law Fe Jes , Which 
becauſe it left an influence behind it (after the Jewes were ex - 
tin in this Nation and which continueth even unto this day, 
I ſhall incert it in this ſhort ſumme. | 

Aﬀer death of the Tewes debtor no uſury ſhall be payd during the 


| minority of the heire, though the debt ſhall come into the Kings hand. 
And the debt ſhall be payd, ſaving to the wife her dower and main» 


zenance for the children , according to the quantity of the debtors 
Land, and ſaving the Lords ſervice; and in like manner of debts to 
others. | 

Thewhole dodtrine of uſury fell under the title of Jewes ; 
for it ſeemeth it was their trade, and their proper trade hither- 
to. It was firſt that I met with forbidden at aLegatine Coun- 
cell nigh 300 yeeres before the Normans times; but by the 
Confeſſors law it was made penall co Chriſtians , to the for- 
feiture of eſtate, and baniſhing ; and therefore the Jewes and 
all their ſubſtance were holden to be in nature of the Kings 
villeines, as touching their eſtate , for they could get .nothing 
but was at his mercy ; and Kings did ſuffer them to continue 
this trade for their own benefit , yet they did regulate it as 
touching infants , as by this law of King Fob», and the Sta- 
tute at Merton doth appeare ; but Henry . the third did not put 
I: into his Charter as I thinke, becanſe it was no liberty of 
the ſabjets but rather a prejudice thereto; and therefore Ed- 
ward the firſt wholly tooke it away by a Statute made in his 
time,and thereby absliſhed the Tewes, | 


Tenants Lands holden of Lands eſcheated to the King 


hall hold by the ſame ſervices as formerly. 
O 0 
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Inal elienations of Lands ſufficient ſhall be left for 
the Lords diſtreſſe. | 'n 


Submitting to the judgement of the learned I conceive tha 
as well in the Saxon times as untill this law, any tenant might 
alien onely part of his lands, and reſerve the ſervices to the 
alienor , £98" he could not reſerve ſervice (upon ſuch alje 
nation ) unto the Lord paramount , other then was former 
due to him, without the Lords conſent, and for the ſang 
reaſon could they not alien the whole tenancy, to binde the 
Lord without his expreffe licence ſaving the opinion inthe 
booke of Afſizes, becauſe no tenant could be inforced upon an 
Lord, leaſt he might be his enemy. Neverthelefle it ſeemeth 
that de fao tenants did uſually alien their whole tenancy; and 
although they could not therevy barre the Lords right, yet 
becauſe the Lord conld not in ſuch caſe have the diltreſſe of 
his own tenant, this law ſaved ſo much from alienation, as 


might ſerve for ſecurity of the Lords diftrefſe. But tenants 


were not thus ſatisfied ; the Lords would not part withtheir 
tenants ,, although the tenants neceſſity was never ſo uryent 
upon them to ſell their Lands ; and therefore at length they 
prevailed by the Statute of #32 enprores to have power tofell 
all, ſaving to the Lords their ſervices formerly due 3 and this 
the Lords were neceilitated to grant licences of alienation to 
ſuch as tae tenants could provideto buy their lands. Nor ws 
this ſo prejudicial! co the Lords in thoſe daies when the pub: 
lique quiet was ſetled, as it wonld have been in former times. 
& warre, whenas the Lords right was maintained moreby 
might and the ayd of his tenants, then by law, which then was 
of little power. 


The 35 Chapter I have formerly mentioned in the Chapt 
concerning the Clergy. 


No man ſhall be appealed by a woman for the death of 


any but her own husband. 


\ Theright of appeale is grounded upon the'greateſt interel, 
Now becauſe the wives interelt ſeemeth wholy to be fipalloed 


up 
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up in her husband; therefore ſhe ſhall have an appeale of the 
death of him onely ; and ſuch alſo was the Law in Glanwils 
time.How far this point of intereſt ſhall extend to the degrees 
of conſanguinity the Norman Law formerly hath [hewen.And 
againſt whom appeales did lie the Statute at Weſtminſter tels 
us, 912. not onely againſt the principall , bur alto again't ac- 
ceſlories; yet not againſt them till the principall be atrainted. 


' And becauſe it was ordinary for men of nought to appeale o- 


thers in a malicious way , it was by another law eitabliſhed 

that if the party appealed was acquitted the appealor ſhoald 

not onely render dammages,but be impriſoned for a yeere. 
The County court ſhall be holden at the wonted time. 
The Torne ſhall be holden at the accuſtomed place twice 


Mag carta, 


W.R-1, cap.1g 


W.ſtm.z.caa3 


Caþ+36. 


in the yeere,viz. after Eaſter and Michaelmas. 


The view of Frank pledges fſhal be holden at Michalm 


The cas ho ſhall not extort. 
The Sheriffs Courts had now loſt ſomewher of their ju- 
rildition , though for time and place they are contirmed 
ſtatu quo 3 to theend that through uncertainty thereof the 
ſuiter might not make defaults, and be amerced; / yet they loſt 
much of their reſpe& within the compaſle of theſe few yeeres 
by two laws, the one of which made at Merton allowed all 
ſuiters to the rurall Courts to appeare by proxy or atturney, 
which it ſeemeth had power to vote for the matters inal 
caſes publique and private ; and did not onely themſebves 
grow into parties and maintenance of quarrels, and fo tpoiled 
theſe Courts of their age ao wegh but rendred the free» 
men ignorant and carelefſe of the common- good of the 
Country, and given over to their own private intereit. And 
though the corruption of juliice was ſoon telt, and againtt it 
a law was provided, viz. that the Sheritte ſhould not allow of 
ſuch cocrupe atturnits; yet this was 20 careto the free men, 
who were iti]l ſaffered to wax wanton at home, alb-it that 
they were diſcharged from doing their ſtice in all other dnn- 
dreds but that whercin they dw-1l. The ſecond law that tooke 
away much honour from theſe Conrts was that lei at /arl- 
()o 2 briage 
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bridge that diſcharged the Baronage of England,and the Clergy 


 fromtheirattendance at ſuch ſervice, and this alſo openedthe 


Artic. ſuper 
Cart-CaP.1 3,14 
Star-de vice- 
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cap.37« 


cap-38. 


doore wider to opprellion, for where greatneſle js it carieth 
thcrewith honour trom the meaner ſort, and a kinde of aw 


and ſtop unto the minds of ſuch-men that otherwiſe would 
riot without reſtraint ; and though it might alſo be ſaid that 
the pretence of great 'men in ſuch Courts would overſway the 
meaner, and make ſtrong parties ; yet it muſt alſo be acknoy: 
ledged that theſe parties being greater are the fewer , and doe 
not ſo generally corrupt all ſorts as the corruption of the 
meaner ſort doe; its faid by the wife man, where the poore 
oppreſle the poore its like a raging raine that leavesno food, 
The laſt branch in this Law is an inhibition to the Steriffe 
from extortion ; and ſurely there was great need , and much 
more necd then ever now that the Lords and Clergy areab- 
ſent, It was thought that the great occaſion of the Sherifh 
oppreſlion was from above, I meane from the King that raj- 
{ed the vallews of the farme of Counties granted to the She- 
riffs, (for in thoſe daies. Shieriffs gave no accounts, as of 
Jater times they have done) and therefore the Charter uf King 
Iobn between the 17 and 18 chapter inſerteth this claufe On- 
nes commitat & Hundred Wapentag & Trethingi ſint ad antiqua 
firmas abſque ullo incremento exceptus Dominicis Maneriis noſtrs. 
But this did not worke the worke, although it tooke away 
occaſion, for the humour was fed from within , and turncd to 
a fore uponthat place that could never be cured to this day. 
Nor could: the wiſdome of times finde other helpe to keepe 
the ſame from growing mortall, but by ſcanting the diet, and 
taking away that power and juriſdiftion which formerly it 
enjoyed. 
The 37 Chapter hath been already noted in the Chapterof 
the Clergy next foregoing. 


Eſcnage ſhall be taxed as was wont in- the tint of 
Hepry the ſecond. 


The Charter of King Fobz hath: ſuperadded hereunto this 
enſuing provition. There ſhall be no Eſcuage ſet in the King- 


dome, 
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daughter ; and for this there ſhall: be onely reaſonable ayd. 
And in like manner ſhall the ayds of the City of London be let; 
And; for the afſelſing of Eſcuage we will ſummon the Arch- 
biſhops, Biſhops, Abbots, Earles , and greater Barons of the 
Kingdome, ſpecially by our ſeverall Writs, and will cauſe to 
be ſummoned in generall by our Sheriffs and Baylitts all other 
our tenants$ in capize to be ata certaine day after forty daies at 
the lealt, and at a certaine place; and we will fet down the 


' canſe in all our Writs. And the matter at the day appointed 
ſhall proceed according to the councell of thoſe that ſhall be 


preſent, although all that were ſummoned doe not come. And 
we will not allow any man to take ayd of his free men, unleſle 
for redemption of his body, and making his eldeſt ſonne a 
Knight,and one marriage for hiseldeſt daughter;and this ſhall 


be a reaſonable ayd onely. | 
Thus farre the Charter of King oh» concerning this point 


- oftaxe or aſſeſſment ; and if the Hiſtory faith true the Charter 


of Henry the third 'was one and the ſame wich that of King 
7obn then either this was notlett ont in Henry the thirds Char- 
ter, inthat Hittorians time; or it it was omitted in the origi- 
nall it was ay tht to be included in the generall words of 
the Law, as being accuſtomed in times paſt ; and then thele 
particulars will be emergent: Firit, that theayds and Eſcuage 
in Henry the firſts time were aſſeſſed by the ſame way with that 
in this Charterof King obz; for thatall the quarre)l between 
the Lords and 'King oh was concerning the charter of Henry 
the firſt, which the Lords {ware to maintaine. Second!y,that 
neither ayds nor eſcuage were granted, or legally taken, bur 
by A@ of Parliament, although the rate of them was ſetled 


| by common cultomie , according to the quantity of their fee, 


Thirdly, that ſome Parliaments in thoſe times as concerning 


ſach matters conſiſted onely of ſuch men as were concerned by 


way of ſuch charge,by reaſon of their tenancy, for eſcuage only 
concerned the tenants by Knights ſervice; and therefore thoſe 


, -onely were ſummoned unto fuch Parliaments as-onely con- 
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cerned Eſcuage 3 nor had the City of Loxdon nor the Burgeſſeg 
righrto vote in ſuch caſes,it is ſaid p.258. And thus the Forref 
laws that were made in the time of Rz.1.were made by the con- 
ſent of Archbiſbops, Biſhops, Abbots,Earls,Barons,and Knights 
ot the whole Kingdome 3 for what the great men gained they 
gained forthemſelves and their tenants.And the truth is,that in 
thoſe times although publique dammage concerned all, yet 
it was ordinary for Kings to make a ſhew of ſummoning Par- 
liaments, when, as properly they were but Parliamentary mee- 
tings'of ſome ſuch Lords, Clergy, and others, as the King ſaw 
moit convenient to drive on his own defigne,and therefore'we 
finde that Hzary the third abont the latter part of his reigne, 


when his government grew towards the dregs, he having in 
the Kingdome two hundred and fifty Baronies he ſummoned 


unto one of theſe Parliamentary meetings, but five and twenty 
Barons, and one hundred and fifty of his Clergy. Neverthe 
I:fſe the law of King Fobn was ſtill the ſame, and we cannot 
rightly read the law in ſach preſidents as are rather the 

birth of will then reaſon Fourthly , that no ayds were then 

granted , bnt ſach as paſſed under the title Eſcuage, or accor- 
ding there unto 3 for the words are, No Eſexage ſhall be deman- 
ded, or granted, or taken, but for redeeming the Kings perſm, 
Knighting of his ſoune, or wa, of bus daughter. Nor is the 
way of aſleſling in theſe times ditferent , ſaving that infead of 
all the knights, two onely are now choſen in every County; 
the tenure (as it ſeemeth) firſt giving the title of that order,and 
both tenure and order now changed into that title taken up 
for the time and occaſion. Fifthly, that it was then the ancient 


_ caſtome, and ſo uſed in the time of Henry the firſt ; that the 


advice of thoſe then preſent was the advice of the whole, and 
that their advice paſſed for a law without contradiQon, or 
notwithſtanding the Kings negative voice; for the words are 
The matter at that diy ſhall proceed according to the councell of thoſe 
that (hall be preſent , although all de not come; and therefore that 
clauſe in the Kings oath qras vwlgus eligerit may well be under- 
itood in the future, and not in the pretertence. Laſt of all, 
though not gathered from the text of this law, whercof we 


treat, 
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crear, yet being coincident with the matter it is obſeryable 
that though the Clergy were now in their rufite, and felt 
themſelves in their full ſtrength ; yet there befell a poſture of 
ſtate that diſcovered to the world that the Engliſh held not 
the intereſt of the Clergy to be of ſuch publique concernment, 
or neceſſary concurrence in the government of the Kingdome, 
as was pretended. For the Clergy finding affeſlements of the 
Laity ſo heavy, and that occaitons of PEUEE charge were 
like to multiply daily, they therefore to ſave the maine ſtocke 
procured an inhibition from Rome againſt all ſach impolitions 
trom the Laity, and againſt ſuch payments by the Clergy; 
and in the ſtrength of this they abſolutely refuſed to ſubm't to 
ayd Edward the firit by any ſuch way , although all the Parlia- 
ment had thereunto conſented. And thus having divided 
themſelves from the Parliani-nt, they were by them devided 
from it ; and not-onely outed of all priviledge of Parliament, 
but of all the priviledge of ſubjets, into the ſtate of pre mmiri: 
and thus ſet them up for a monument to future times , ' for 


them alſo to at without the conſent of thoſe mien. as occaſion 


ſhould oFer. But Herry 34. not ſatisfied with this ancient and 
ordinary way of aſfeſſement upon ordinary occaſions,tooke up 
that extraordinarycourle of aile{ſement upon all: the free men 
of the Kingdome, which was formerly taken up onely in that 
extraordinary occalion of redeeming of the Kings or Lords 
perſon out of copelvity » and common defence of the land 
from piracy 3 and under the title of Daneguelt,which was now 
abſolutly dead,and hanged up in chains as a monument of op« 
preſiion. Neverthelefſe ic cannot be denied but that in former 
times the free men were as deeply taxed, ifnot oppreſſed with 
payments to their Lords at ſuch times as they were charged 
over to the King in the caſes aforeſaid , as by the Jatter words 
of the law aforeſaid of King oh doth appeare, and whereby 
its probable that the inferiour Lords were gainers. The con- 
clulton of the Charter of Henry the third (the fame ſtiting 


alſo with the thicd obſervation foregoing ) doth nor a little | 
fayour the ſame ; for its exprelly ſet down that in lieu of the 
Kings confirmation of the Charter of liberties aforeſaid not 
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cnely the Archbilhops, Bilhops, Abbots, Priors, Earles,Barong, 
and nights, but alfo the free men, and all the Kingdome gaye 
a fifteenth of all their moveables. 

And thus have I ſummed up and compared both the copies 


of the grand Charters of England; liberties ( laving two parti. 
culars inſerted into the Foreit laws of Henry the third, wherein 
if any thing had been new and unreaſonable King obz might 


have colour to except againſt them as extorted by force, ' and 
Henry the third might (as he was adviſed) plead nonage, and 
ſo they might have been choked in their birth 3 but being all 


conſuetudines , as in the concluſion they arecalled ; and King | 


aſhamed to depend upon ſuch frivolous exceptions, it may 
wondred what might move them to adventure ſo much blogd- 


ſhed, and themſelves into ſo many. troubles to avoyd their own 


as, unleſſe the writing of them were an obligation acknow- 
ledged before the world; and they reſolving ſecretly to be 
under none were loath to publiſh the ſame toall men. Jes 
a ſtrange vanity in' great men to pretend love to juſtice, and 
yet not indureto be bound thereto, when as we ſee thatGod 
himſelfe loves to be bound by his word , and to have it 
pleaded, becauſe he delights as much to be acknowledged true 


In performing, as good in promiſing. But neither was King 


Zobn or Henry the third of this ſpirit ; faine they would undoe, 
bur could not. Its true it was at the firſt but a Kings charter of 
confirmation , and had Kings been patient therewith it might 
have grown no bigger; but by oppolition it rooted deeperand 
grew up unto the ſtature of a Statute,and ſetled ſo faſt as it can 
neverbe voided but by ſurrender from the whole body. 
Having thus ſummed up the liberties of the ſubjeQts and free 
men of Exgland under this Charter , I ſhall make ſome appen- 
dix hereunto by annexing a few additionals in theſe times 
eſtablithed ; .and although they come not within the letter of 
the Grand charter, yet are they ſubſervieut thereunto. And firſt 
concerning the King and this either as he is King , or as heis 
Lord. As King he had theſe prerogatives above all Lords. 


The King ſhall have the cnſtody of fooles and ideots 
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lands for their maintenance, and ſhall render the ſame to 


their heires. 


And concerning mad-men aud lunatichs , the King cwp.t0« 


ſhall provide a Bayliſſe for their maintenance, rendring 

account to them when they are ſober , or to their admini- 
rators. 

It is no lefſe liberty or priviledge of the people that fooles 


{| andmad perſons are to be ordered by tutors then children,and 


therefore this may be -annexed to the reſt of the liberties as 


I well as the other. Neverthelefle it ſeemeth that the Laws tooke 


them into their regard in reſpet of their eſtates, which mighe 
be abuſed to.the prejudice of the publique, rather then out of 


{| reſpe& had totheir perſons. Now becauſe there is a difference - 


between the diſability of theſe perſons, the one being'p | 
tuall the other temporary ; therefore is there alſo by theſe laws. 
adifference in the diſpoſall of their eſtates3 for the tutor had 
arighr in the diſpoſing of the one, and but a bare authority 
or power _in- providing for the other. Secondly, the perſon 
of; the tutor /is to. be-confidered : Anciently it was the next 
kindred , grounded as.I conceive, upon the naturall affe&tion: 
goingalong with theblocd ; and this ſo continued in cuſtome 
untill theſe times : for though the Miror of Faſtices ſaith, that 
Henry the firſt brought in that courſe of giving the cuſtody of 
theſe diſabled perſons to the King , as hath been formerly. ob- 
ſerved, yet Bra&on that wrote long after the time of H 


the firſt , ſpeaking of theſe kind of perſons faith , Talibus de Brae.libes, 
neceſſitate dandus eſt t#tor vel curator; not {o much as mentio- ap.: 0, 


ning the King in the caſe. And in another place, ſpeaking of 
ſuch as are alier; Jars ſaith, that ſome are under the cuſtody of 
their Lords,and others under their parents and friends. But let 
thetime of the entrance of this law be never ſo-uncertaine, its 


now a declared law,that the King in ſuch caſes is the common 
curator or tutor of all ſuch perſons , as he is a chiefe Juſtice, 


rendring to every one his right. : | 
The King ſhall have the wrecks of the Sea. | 
Whar thall be called a'wreck- the Statute at Weſtwr,1/ decla- 
P p reth 
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reth, viz. where the ſhip ſo periſheth that nothing therein eſca- 
peth alive; and theſe arerather in their originall committed 
tothe King as a curator, then given him as a proprietor, al. 
though that cuſtome hath {ſince ſetled a kind of right , which 
may perhaps be accounted rather a title by eſtoppell. Forthe 
fundamentall ground is, that the right owner cannot be mani- 
feſted, and therefore the King ſhall hold it; and if the right 


. owner can be manifeſted the King fhall hold it till the — 1 
doth appeare. 


Marlb. cap. 17. The heire in Socage teuure ſhall have an a@ion of || 


waſte, and an accompt againſt his guardian for the pro- 
fits of his lands and mariage. 


The heire in Socage being under age (hall: alſo be under 

Braon,lib.z. cuſtody of fuch guardian of the next kindred, who catinet 

cap-37- - challenge right. of inheritance in ſuch lands ſo holden, wit 
the Lands deſcended from the father fide, the mother, or next 
of the kindred of the mothers ſide ſhall have the cuſtody; and 
ſo if the Lands deſcend from the mother , the father or next 
kindred 'of the fathers fide ſhall have the cuſtody. Andthis 
caſtody bringeth with it-an authority or power onely, and no 
right, asin caſe of the heire in Knightſervice; and therefore 
cannot be granted over as the wardſhip in'Knightſervicemight, 
but the guardian in Socage remaineth accomptant to the here 
for all profits both of land and marriage. The full age of 
tenant in Socage 1s ſuch age wherein he is able to doe that 
ſervice, which is 14 yeeres, forat ſuch age he may be ablety 
conmon repute to ayd in tillage of the ground , which is his 
pager ſervice. But the ſonne of a Burgeſſe hath no ſer time of 
full age ; but atſuch time as he can tell money , and mealure 
cloath, and ſuch worke as concerne that calling. 


Merton«aap-12 Fiddaws deforced of their Dower of @uarentine ſha 
y aFion recover damages till they recover their Dowtr. 


exp. E: They ſhall alſo have: power: to diviſe their crop ariſing 
from her Dower. 


dad. lib.ts It was uſed that. the heire ſhould have the crop ah 
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Land, butthis Statute altered that former ulage, andyetſayed 
the Lords liberty to diſtraine if any ſervices were due. . 

' Writs de confimili caſu grazted in caſes that fall 
under the ſame L aw and need the ſame remedy, and ſuch 


Wekt.2, Cap+2 4- 


Writs ſhall be made by agreement of the Clerks in the . 
Chancery,and advice of ſuch as are skilfull in the Law. 


It was none of the meaneſt liberties of the freemen of Eng- 


land that no Writs did iſſue forth againit them, but ſuch as 
wereanciently in uſe, and agreed upon in Parliament. .' And 


it was no lefle a grievance and jult cauſe of complaint, that 
; Kings uſed to ſend Writs of new impreflion to execute the 
diates of theirown wils , and not of the Laws of the King- 


dome, as the complaints of the Clergy in the times of Henry 
the third doth witneſſe- Nevertheleiſe becauſe many mens 
caſcs befell nor dire&ly within the Letter of any Law for re- 
medy , aud yet were very burdenſome, for want of remedy its 
provided by this Law that in ſuch emergent caſes that doe be- 
fall within the inconvenience;ſhall likewiſe be comprehended 
within the remedy of that law. | 


Aide to make the ſonne of the Lord a Knight, and to 
marry his ers daughter ſhall be aſſeſſed after the rate 
of twenty ſhillings for a Knights fee,and twenty ſhillings 
for twenty pounds ir yeerely value of Soccage tenure. 


The uncertainties of ayds are by this Law reduced and fet- 
led as touching the ſumme, and thereby delivered the people 
from much oppreſſion, which they ſuffered formerly. Nor 
was onely the particular ſumme hereby, but alſo the age of the 
fonne when he was to be made a Knight, viz. at the age of 
fifteen yeeres 3 too ſoon for him to performe Knightſervice, 
but not too ſoone. for the Lord to get his money. And the 
daughter likewiſe was allowed to be fit for marriage at ſeven 
yeeres of age, or at leaſt to give her conſent thereto, albeic 
that in trath ſhe was neither ſit for the one or other : and 
therefore it muſt be the Lords gaine that made the Law, . and 
it was not amiſſe to have the ayd beforehand , though the 
| Pp2 mar- 
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marriage ſucceeded'not for many yeeresafter; andif theLord 
died in the interim the executors having aſſets paied it, oro. | 
therwiſe his heire. & : 


CHAP. LXVIT. 
of Conrts,and their proceedings. 


Efides the Courts of Juſtices 71inerant, which were atici 

ent, as hath been ſaid , other Courts have been raiſed of : 
latter birth , albeit even they alſo have been of ancient conſt. | 
tution , and divers of them itizerant alſo, and ſome of them 
ferled in one place. The worke of the Juſtices itinerant was 
univerſall, comprehending both-matters of the Crown and. 
Common-pleas. That of oyer and 'terminer is onely of Crom Þ 
pleas originally commenced, and inquired of by themſelves, 
and granted forth upon emergent crimes of important conſe- 
quence that require ſpeedy regard and reformation. Juſtices 
of Gaol-delivery have a more large worke, that is, to deliver 
the Gaols of all.criminall offenders formerly indi&ed or before 
themſelves. Juſtices of Aſize and Niſe pris are tq have cogni- 
ſfance.of Common pleas onely,and for the moſt part arebut fo 
inquiry. All which ſaving the Juſtices itinerant in ancient uſe 
were inftituted about theſe times, and therewith endedboth 
the worke and common uſe of the ancient ters ; and yetal 
theſe later courts joyntly conſ1dered have not the like compre 
henfive power that the ters had, for they had the power of 
hearing and determiniug all cauſes,- both of the Crown and 
- Conmon-pleas , albeit in a different manner ; that is to ſay, 
in the firſt times promiſcuoully united into one and: the fame 
perſon; but ſoon after the Normanu times, and more clearly 
in the time of Henry the ſecond that power was divided into 
{everall perſons , ſome fitting upon the Common pleas, others 
upon the Crown pleas: The Judges of theſe journying courts 
were ſpecially aſſigned by the King. as in the caſe of the Gaole- 
delivery 
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delivery or ſetled bythe Law upon the Judges of both benches 
| atWeſthinſter, as in caſe-of oyer and terminer , and of the A- Weſtm.2.cau29 
* fizesor N:ft priws , ſaving that in the laſt caſe they were aſſo- 
ciated with Knights in the Counties for the taking of Ibid. c.39- 
Aflizes. 
Now concerning the Courts that were ſetled : ſome were 
ſetled or annexed to the Kings piped relidence, as the 
Chancellours Court ; for in: theſe times it began to have a 
judiciary power of eminent ſtature, and growing ont of the 
decayes of the great chiefe Juſtice of England. Then alſo the 
Kings. bench- was. annexed by the ſame Law unto the Kings 1z,,, 
Court or perſonall reſidence. 'as it anciently ever had chat Artic.fup .carr, 
, honour; although it ſeems the endeayours were to make it like cap. 15. 
the Common pleas in that particular. Another and laſt court. 
that was ſetled in this manner was the Marſhals court, which 
in the originall onely concerned the Kings houſhold,but after- 
wards compaſſed in a diſtance of the neighbouring places, be- 5 E.4 fo. I1g, 
cauſe the Kings attendants were many in thoſe times ; when as 
the Courts of juſtice continually attended on his perſon : and 
this precin& was called the Vierge ; and all caſes of debt and 
covenant , where both partics were of the Houſhold , and of Artic.'ſup, 
treſpaſſes vz &+ armis where one of tliem was of the houſhold cart caps3- 
were handled 'in the court of the Verge, or the Marſhals court. 
And: inqueſts of death within the ſame ſhall be taken by the 
Coroner of the County , with the Coroner of the houſhold.. 
Other Courts were rurall ,, and. aftixed alſo to ſome certaine 
place,cither of the County or T own,or other particular place. 
That of the County ſuffered in theſe times . great diminution, 
even almoſt to delitraftion by a Law. reſtraining the power 
thereof onely to treſpaſſes of 40 s. value or under ; for though 212t Gouc: 
formerly the Kings juſtices incroached' upon the County © we --".- 
; Courts'and contrafted ſuits betore themſelves, which by the 
ancient law they ought not; yet it was ever illegall , and the 
County courts held their right till this law.was made, which 
kept under thoſe inferiour Courts , and' made them of leſfe 
account then formerly. Neverthelcile the Kings Fuſticies or 
Writto the Shecitfs oftentimes inableth the inferivnr Court 
O- 
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to have cogniſance of cales of greater value. Laſtly, a nds 


Weſt. x, cap-23 was ſet to the ſmaller Courts of Corporations, Faires, and 


Coroners. 


Weſtm. I,ca.10 


Sheriffs. 


Artic-tup. 


Cart» Cap. 9, 


Miror cafeI. 
Sece 3, 
Stat.de vice 
9 E. 2. 


Markets , viz. that no perſon ſhould be ſued inanyof them, 
which was not a debter or pledge there. 


— 


——_ —— 
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CHAP. LXIX; 
Of Coroner s,Sheriffs, and Crown pleas. 


Corr: ſhall be choſen in the county from the wiſeſt, | 


greateſt, and chiefe men of the country. 
Of theſe Officers formerly hath been ſpoken, as touching ' 


their eleion, qualification, and worke: this Law broughtin - 


no change of any former Law, but onely of a former cuſtome 
oained by theſe degenerating times , which brought men into 
place that were farre unfit, who otherwiſe of poore and mean 
condition maintained themſelves = bribery and extortion, 
and being found guilty had not ſufficient to give recompence. 
This law therefore revives the firſt lawand hold theſe men to 
their worke of taking inqueſts and appeales by indenturebe- 
tween themſelves and the Vriff, and Neſe were to be certifet! 
at the next comming of the Juſtices. 


The Free holders in every county if they will ſhall cles 
their own Sheriff, unleſſe the Sheriffwicke be holden 


in fee. 
This was indeed the ancient cuſtome : as the Officers of the 


Kingdome were eligible by the Common-councell of the 
Kingdome, ſo were alfo the Officers of the County, choſen by 
the County. But within a few yeeres in the time of Edward 
the ſecond comes another law ; that the Sheriffs ſhall be ap: 
pointed by the Chancellor, Treaſurer, Barons of the Exche- 
quer, and the Juſtices , which Law was made in fayour of the 
people, as by the file of that Statute doth more fully appeare: 
tor though at the firſt bluſh it may ſeem a priviledge Joſt by 

the 
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| "eras men, that theſe great, men ſhould have the ele&ion of 
the Sheriff; yer it proved a great advantage to the common 


quiet of the people in thoſe times of parties , and was ſo ap- 
prehended : Otherwiſe as the caſe ſtood in thoſe daies of E4- 
ward the ſecond , it was no time for him to gaine upon the 
peoples liberties. Nor had the Statute of Articali ſuper cartar, 


whereof we now treat been penned with theſe words, if they - 


will 5 andqueſtionleſle in theſe daies we now live in : if the 
people had but a little taſte of this ſeeming liberty of ele&ing 
Sheriffs in the County coart , as formerly it was uſed , it 
would be ſoon perceived that the ele&ion of theſe chiefe Of- 
ficers were better diſpoſed in ſome other hand if rightly 
purſued. | 


Homicide by miſ-fortune ſhall not be adjudeed mur- 
ther. 


That the Saxons made difference between homicide by miſ- 
fortune, and that which was done feles animo , orf with a 


ſpirit of gall,formerly hath been ſhewed ; now what it was. 


at altered the caſe cannot fay, unlefle the violence, cruelty, 
and oppreflion of the times : formerly all kind of manſlaugh- 
ter was finable, I mean in the Norman times, and ſo might 
more rationally be ranked into one degree z but now the pu- 
nilbment began'to change from forfeitare of eftate and loſſe of 
member , to-death and. forfaiture of eſtate; and therefore it 
was-more neceſſary to make the difference in the penalty,ſeeing 
in the fine formerly a Uifference was obſerved ; and this diffe- 


rence to aſſert by aLaw that might limit the invenomed ſpirits 


of the Judges of thoſe daies. 
Robbery puniſhed with death. 

This crime hitherto was puniſhed by fine and lofle of member 
at theutmoſt but is now made capitall,& puniſhed with death. 
Oneexample whereof, and the fir{t that ſtory maketh mention 
of we finde of an . Iriſh Nobleman in the daics of Henry the 
third, who ſuffered death for piracy;and it was a law that then, 
though rigorous, yet ſeafonably was contrived to retard the 


beginnings and haſten the concluſion of a civill warre in a 
| _ Nation 


Chancemedly. 
Matlbr.cap.25. 


Robbery. 
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Weſt, 2:c3Pp. 34» 


Nation who value their, eltates and liberties above their owne - 
lives. 


Rape upon the complaint of the party violated, mads 
within forty daies, fhall have right. Tf the delinquent 
be conviFed without ſuch complaint made he ſhall be fined 
and impriſoned. 


Before this Law this crime was but finable unlefle the fa& 
was committed upon a virgin , fer then the member was loſt. 
And this was the Saxons Law ; but the Normans inflited the 
loffe of the member upon all delinquents in any rape, Nor. 
was this made fellony by any law or cuſtome that I can finde, 
till about theſe daies. Its true that Canutws puniſhed it capith _ 
eſtimatione, by way of compenſation , which rather, givesa | 
rule of dammages to the party wronged then importeth a pu- | 
niſhment inflicted for an offence done againſt the Crown, az 
if it were thereby made capitall. But for the more certainty 
of the penalty, another law provideth that if the rape becom- 
mitted without the womans conſent ſubſequent ſhe ma 
have an appeale of Rape. And though a conſentbe ſubſequent, 
yet the delinquent upon indiftment found ſhall ſuffer death, as 
in the caſe of appeale. But if a wite be carried away withthe 
goods of her husband, beſides ation of the party the King 
{hall havea fine. If the wife elopeth ſhe ſhall loſe her Dower, 
if ſhe be not reconciled beforether husbands death. All which 
now recited proviſoes are comprehended together in one 
chapter,and yet the Chapter is partee per fefſ French and La- 
tine : fo farre thereof as concernech death was written in 
French, being the moſt known language to the great men in 
generall, many of whom were French, by reaſon of the intereſt 
that Henry the third had with Frence in his late wares againſt 
the Barons It was therefore publiſhed by way of caveat, that 
no perſon that underſtood French might plead ignorance of 
the Jaw that concerned their lives. The reſidue of that Chapter 
was written in Latine, as all the other Laws of chat [Parlia- 
ment were , upon grounds formerly in this diſconrſe noted. 
One proviſo mare remaineth , which is alſo comprehendedin 


the 
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the ſafe Chapter with the former, viz. Any perſon that ſpall 


carry away a Nunne from her houſe ſhall ſuffer impriſonment for 
three yeeres , and render dammages to the houſe. This crime was 
formerly onely inwombed in the Canon law, and now borne 
and brought forth into the condition of a Statute law, rather 
to vindicate'the right of the free men , then in any reſpect had 
to the Clergy, who had been very bold with the liberty of the 
free men in this matter; for Archbiſhop Peckham not a yeere 
before the making of this law for this offence had excommy- 


" nicated Sir Osborne Gifford, nor could he get abſolution but 
- npon his penance: firſt he was diſpled with rods three times, 


once in the openChurch at ilton, then in the market-place 
at Shaftsbry, and laſtly in the publique Church there; then 


he muſt faſt divers moneths. Lally, he muſt be difrobed of all 


Military habiliments, viz. Guilt Spurs, Sword,Saddell, golden 
Trappings; and to uſe no brave garments , but ruſſet,, with 
Lambe and Sheepe skins; touſe no ſhirt, nor take up his or- 


der: againe untill he had ſpent three yore ge rimage in the 


Holy land : and unto this penance the _ t by oath bound 
himſelfe. - A ſtrange power, and to repreſle which,it was time 
for the people to looke about them , arid rather to puniſh de- 
linquents themſelves, then to leave it to the will of ſuch men 
as never had enough. | 


*Concealment or negle@ of apprehending of felons,pu- 
niſhed by fine and impriſonment. 


In thoſe ancient times purſuits of felons with hut and cry 
were made by Lords of mannors, Bailiffs of liberties, Sheriffs, 
and Coroners, whereas now they are nude by Conſtables. 'See 
more in the Chapeer of peace, Eſcapes alſo were puniſhed with 
fineand impriſonment: and in ſome places the Lord had the 
fine, in other places the Sheriff,and in ſome caſes the King ; yet 
it in no caſe was any fine affeſſed or taken till the triall before 
the Juſtices. 

Perſons defamed for felony , not ſubmitting to triall 
by Law, ſhall be committed to cloſe and hard impriſon- 


ment. 
Qq Ir 


Antiq- Brit, 
fo, 197+ 


Concealment 
of Felexs. 
Weſt. 1.cap.9e 4 


Weſt, r,cap.3+ 


Defamed 


Felons. 
WeRt.1.cap.” 
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Briton cap+4- 


ſe. 24. 


Glanvil.lib-Io 
Cap. To 


Bayle. 
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It hath been accounted an extreame conſtru&ion of thislaw, 
and queſtionlefle ſo it is, that this Law ſhould warrant thae | * 
puniſhment of prelling to death which hath been of later times | | 
more conſtantly uſed then former times ever knew of; for 
though it be granted that ſome tricke of torture was ſometimes 
uſed, even before the Norman times, and ſo might nowand | 
then leave ſome few examples after the Norman times , yet | 
| did the law never patronilſe ſuch courſes, eſpecially if the death 
Miror cap-I" of the party ſuſpeRted enſued thereupon , but accounted it- 
manſlaughter. And theend of this law was not to pat a'man 
to death, but to urge him to confeſle ; and ſo Briton faith, ſuch 
as will not ſubmit to triall ſhall be put to penance till he ſhall 
pray to be admitted thereunto; and therefi 
uſed was ſach as did not neceffarily inferre death ; nor was it 
a finall judgement in the triall , but onely a meanes thereto; 
and therefore it might rather conliſt in deniall of convenien-. 
ces then infliting of paine. Now in what caſes it was uſed 
may be underſtood from the manner: of the indi&ments.in 
thoſe daies, whereof (beſides appeales by the party) ſome were 
of particular fat done; others onely of a fame : and it may 
be conceived that the courſe in the ſecond was , that if. aman 
would not ſubmit, but would' ſtand mute , he was puttothis 
kind of impriſonment for the diſcovering law was. by Henry 
the third taken-away. But if the delinquent was poſitively 
accuſed. of a felony , and thereupon indifted by a witnefle of 
the fat,and then the delinquent would'not ſubmit to histriall 
by law, in ſuch caſe the finall judgement was to die Onore,fa- 
me, &c. becauſe in the one there was a fat affirmed againſt 
him by a witnelle, and in the other onely a fame or ſuſpition) 
which is not pregnant againſt the life of a man. But this man- 
ner of indiment being now laid aſide, and all proceedings 
being upon a fat affirmed againſt the party,I conceive thislaw 
of no uſe at all in theſe daies. 


Baile ſhall not be allowed to Out-laws' fore-jured, 
Thieves taken in the a , noterious Thieves , appealed 


perſons, burners of houſes, breakers of priſon; falſe cor 


ore the penance then |] 
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ners, counterſeiters of the Broad-ſeale , priſoners upon 
excommunication,open malefators,and Traitors againſt 
the King. OE hg 

©. Theſix firſt are in nature of perſons attainted either upon 


their own confeſſion, or ſuch manifeſt evidence as in common 


reaſon cannot be gainſayd; all which were before this law 
under baile; yea the laſt of all, although the moſt heynous of 


'F all was in the ſame condition. As touching breakers of pri- 


ſon, in theſe times it was felony , for what cauſe ſoever they 


Glanvil.lib.14- 


capel ©. 


"| werecommitted ; and therefore their impriſonment was. with- 


out baile, for who ſo makes no conſcience of breaking the 
neo; , his credic will little availe : yet it muſt be acknow- 


ty. edged that the Law impriſoned few, without baile in thoſe 


foregoing times,but in caſe of felony or execution ; but after- 
wards the caſes of commitment being ordinary,even in matters 
of mean procefle, and becauſe- mens credits waxing weake by 
the weakneſle of their eſtates now waſted by the civilwars;there 
fore in Edward the ſeconds time a law was made to reſtrain the 
felony in ſuch caſes, onely to the breach of priſon by ſach as 
were committed for felony. And as touching impriſonment 
upon excommunication,its maniteſt that within five yeeres be- 
fore the making of this law it was complained that ſuch were 
ſet at liberty by the Kings Writ de homine replegnando without 
the Biſhops conſent. But now theClergy had gotten the day 
of the Law,which did much decline from that guard of impri- 
ſonment,but hated perpetual impriſonment.Nor was this com- 
plaintgronnded upon any other law then that of the Canon, 
for the common law ever held the ſypreame cognifance of Ex- 
communication within its own power, 'as upon the Writ de 
quare excomunicato may appeare. Other crimes are yet alſo by 
thisTaw allowed baile, ſuch as are perſons indifted of larceny 
before Sheriffs, &c. perſons impriſoned upon flight grounds 
Receivers, and Acceſſories before felony, T reſpaſſers, perſons 
appealed by provers after the death of the approvers. If baile 
be-granted otherwiſe, then the law alloweth the party that al- 
loweth the ſame;ſhal be fined impriſoned, render dammages,or 
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forteit his place as the caſe ſhall require. And thus the iniqui 

of the times was ſo great as it even forced the ſubjefts to forgoe 
that which was in account a great liberty to ſtop the courſe of | 
a growing miſchiefe. 


Spreaders of Tubliſhers of falſe news whereby diſcord or ſlander 
falſe news. may ariſe between the King and his people, ſhall be im- 
WeRncp-34 priſoned till they produce the relator. | 


It is therefore an offence againſt the Crown to procurear {| 
maintaine an ill conceipt in the King of the people, oranill 
conceipt in the people of the King ; and its as- well an offence 
Jar? 4 the Crown for the King to conceive ill of his people, 
az for them of him. But all muſt be grounded upon falſhood;. 
for truth reſpe&s no mans parſon:8& all men are equally bound” 
by that woe, if they call goodevill, orevill pe ; although 
difference muſt be made in the manner of repreſentation. And 
upon this ground of maintaining ſtrife was a law made alſo 
againſt conſpiracy to make or maintaine indiftment , ſuit, or 
quarrell,and it was likewiſe finable. 

Merton,cap.3. Rediſſeiſors and poſt diſſeiſors found upon verdad be- 
fore the Sheriff, Coroners, and Knights ſhall be impri- 
ſoned. HT 

Formerly redifſeifin was under no other Law then that df 
diſfeifin , but by this. law made a matter belonging to tht 
Crown, and tried before the ſame Judges that had the power | 
of inquiry of all offences againſt the Crown. The penalty 

Marlbr-eap.$, Of impriſonment in this caſe was to be without baile,but onely 

y the Kings Writ de homine replegiands z and yet even thus tht 
penalty was not ſafficient to reſtraine the offence, and there- 

Weſt,z, cap.36, fote a law was made to abridge the power of that Writ, a 
touching ſuch offender, and they became irremediable as tour 
ching their liberty by that Writ, beſides that upon recovery had 

againſt them they loſt double dammages. 

Treſpaſſers Treſpaſſers in Parks and Fiſhponds convided within 

upon Parks, 4 Jeere and a day ſhall render dammages , ſuffer impri- 

Weſt,1«cap» 36. ſ0r1went for three yeeres, and give ſecurity of good beb 
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| viour for time to come. If any beaſts be taken in a fels- 
rgoe | #j05 manner he ſhall be proceeded againſt as a robber. 
lcof | From the times of King Stever the Lords and. great mien en» 
| deavoure.i to advance their power and greatneſſe: ſo high 
der | above the meaner ſort of free men, as they made Kings conti- 
im- | nually jealous of cheir power. Caſtles had been a bone of long 
contention between them , but they being for the moſt part 
taken away the ſtrife was about priſons and power to inpri- 
OJ ſonoffenders; and that alſo after nuch oppoſition they layd 
n ul JS aſide: yet the violence of theſe times being ſuch, as ( though 
ne f felonies were ſomewhat dreaded ) treſpaſſes- of the highelt 
Pl nature were little regarded, ſuch as were riotous hunting in 
' their Parks, and fiſhing in their waters. The Lords and great 
und men made it their laſt requeſt that at leaſt in ſuch caſcs they 
wg might have power to impriſon- ſich as ; hey found ſo treſpal- 
nd fing ; butthis was alſo denied them,though by Henry the third 
In his firſt time, when as yet the government was not-worlted 
by projects of aroitray power or corrupt. counſels of forrai- 
ners , nor himſelte a man able to ſway with the Lords in mat- 
be” | ters that wereofdoubtfull prerogative. And to ſpeake indif- 
FEY ferently its better for the liberty-of the ſubje&,. that the power” 
| of impriſonment ſhould be regulated onely by the Kings Writ 
-of | - ordered by law, then by the warrants of great men, eſpecially 


Merton Caf +11; 


the in their on caſes; and therefore in this matter the Kings pr - 
mer | rogative was a patron to the freemens. liberty. Nevertheleſle 
ey theſe great men glve not thus over their game ,. forthough in 
ely times of publique calamicies lictle: place is lefc-for pleafure to 
the any man ; yet when times are grown to:more quiet, pleaſure 
_ revives, and the great men renew their motion; and though 
as they could. not obtaine priſons to their own ule, as they en- 
BY deayoured at the meeting at Jderton; yet now they obraine the- 


iad Kings priſons to the uſe of a Law that was as good as their 
own,and thereby ſatisfied'their own diſpleaſure & the loſle of 


FR their pleaſure: And yet this Jaw ſufhced:them not, but they ob- 
ris taine a further priviledge, that ſuch perſons as ar? found ſo An-21+ Edw.7. 
; r treſpaſſing,and retuling to ſubmit,may bz kille1withour perill 


of felony. 
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' CHAP. LXX, 
of the Militia during theſe Kings reignes, | 


— 


He Souldiery of England may be conſidered firſt in re- _ 
gard of the perſons. Secondly,their armes. Thirdly,their 
—ſervice. The perſons were as formerly, not onely ſuch 
as were milites or tenants in Knight ſervic?, bur alſo fuchaz |} 
ſerved at the plow ; and concerning them both it is to becon» 
ſidered what the law made by Edward the ſgcond holdeth 
forth. | 


All ſuch as onght to be Knights and arenot, ſnall be 
diſtrained to undertake. the weapons of Knighthood, if 


they ſhew not cauſe to the contrary. | 


Regularly all tenants by Knightſervice ought to be Knights, 
but de fas were not 3” ſo as in theſe times there was a further 
worke to make a man a Knight then his bare tenure ; for ſuch 
onely were milites fafti,who had both Lands ſufficient to main- 
taine the Armes and ſtate of a Knight; and alſo a body fit to 
undertake the ſervice in his own perſon , and whereof he had 
given ſufficientproofe in the field. Others that had Land &- 
ther had not ſufficient maintenance or not habiliments of per- 
ſon, and as not expeted were laid afide ; of this ſort were 
mew by reaſon of the late civill warres, in which' they had 
much impaired both their bodies and eſtates. This rendred 
the ſirength of the Rageomns and Militia ſo much decayed, 
and the minds of men ſo weared that they began to love eaſt 
before the times would brooke it, and a ceſſation from Arme 
before they had any mind to peace. The Parliament efpied the 
danger, & how neceflary it was for the people to be well armed 
in theſe times of generall broile;andupon that ground allowed 
this law to paſſe,thar all ſach as had Lands worth 201i. yeerly 
belides reprifals ſhould be ready not to be Knights ( nor under 
the favour of others is there any ancient” preſident to warrant 
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it)butto finde or to enter the field with the Armes of a Knight, 
or provide ſome able perſon to ſerve in their ſtead unleſle - th 
were under 21 yeeres of age, and ſo not grown upto full 
ſtrength of body 3 nor their lands in their own poſſeſſion, but 
in cuſtody of their Lords or guardians. Neverthelefſe of ſach 
as were grown to full age , yet were maimed impotent , or of 
meane eſtate, and tenarits byſervice of a Knight, it was had 
into a way of moderation, and ordered that ſuch ſhould pay 
a reaſonable fine for reſpit of ſuch ſervice 3 nor further as con- 


cerning their perſons were they bound. But as touthing ſuch 


| that were under preſent onely , and not perpetuall diſabilities 
_ of body upon them incambent, as often as occalion called 


they ſerved by their deputies or ſervants : all which was gronn- 
ded not onely upon the law of Henry the ſecond,bur alſo upon 


' common right of tenure. | _' 


The armes that theſe men were to finde are ſaid to be thoſe 


belonging to a Knight, which were partly for defence and 
partly tor offence; of the firſt ſort were the Shield,the Helmet, 


the Hanberk or Breſtplate or coate of maile: Of the ſecond ſort 
were the Sword and Lance; Andunto all a horſe muſt be pro- 
vided; Theſe Armes eſpecially the defenſive hane been: for- 
merly under alteration, for the Breſtplate could not be worne 
with the coate of maile,and therefore muſt be uſed as occaſion: 
was provided of either ; and for this cauſe the ſervice of a 
Knight is called by ſeverall namesz ſometimes fromche horle, 
ſometimes from the Lance, ſometimes from the Helmet, and 
not ſeldome fromthe coat of maile. OED 
The power of immediate command' or calling forth the 
Knights to their ſervice irx its own nature was but miniſteriall 
and ſubſervient to that power that ordered warre to be leavied: 
and therefore as in the firit Saxon: government under their 
Princes in Germany, ſo after under their Kings, warre was ne- 
ver reſolved upon , but if it were defenſive, it was by the coun- 
ſell of Lords ; if offenſive , by the generall vote of the grand 
Councell of the Kingdome ; fo by vertae of ſuch order either 
from the Counc?ll of Lords or grand Councell rhe Knights 
were called forth to warre, and. others as the caſe required tum- 
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moned to a rendezvouz;and this inltunentall power regularly 
reſted in the Lords,to whom ſuch ſervice was duz;and the infe. 
riour Lords were ſummoned by the Lord Paramont, as chief of 
the fee of which their tenants were holden , and not as King 
or chiefe Captaine in the field; for they were not raiſed by 
Proclamation ,. but by ſammons iſſued forth to the Sheriffe, 
with. diſtreſſe; and this onely againſt- ſuch as were within his 
own fee, and held of the Crown. The King therefore might 
have many Knights at his command, but the Lords more, and 
if thoſe Lords failed in their due correſpondency with the 
King , all thoſe of the inferiour orbe were carried away after 
them, ſo the King is left to ſhift for himſe]te as well as he can; 
and this might be occalioned not onely from their tenures by 
which they ſtood obliged to. the-inferiour Lords, but proba- 
bly much more by their popularity which was more prevalent © 
by how much Kings looked upon the Commons at a further - 
diſtance in thoſe daies, then in after times , when the Con: | 
mons interpoſed intentively in the publique government. And 
thus the Horſemen of England becomming lefle conſtant in ad- 
hearing to their Soveraigne in the tield , occaſioned Kings to 
betake themſelves to their foot , and to forme the ſtrength of 
their battels wholly in them, and themſelves on foot to engage 
with them. | | 
One point of liberty theſe Souldiers by tenure had , which 
made their ſervice not altogether ſervile, and that was that 
thelr ſervice in the field was neither indefinite nor infinite, but 
Eircumſcribed by place, time, and end. The time of their fer- 
vice for the continuance of it was for a ſet time, if it were at 
their own charges : and althongh ſane had a ſkorter time, yet 
the generall ſort were reſtrained to forty dajes. For the cow 
rage of thoſe times conliſt-d not in wearying and waſting the 
Souldier in the field by delayes, and long worke in wheeling 
about, -and retiring, bat in playing their prizes like two com- 
bitants of reſolution to get victory by valour, or to die. If 
upon extraordinary occaſions the warre continued longer,then 
the tenant ſerved upon the pay of the common purſe. The 
end of the ſervice of the Tenants (viz. their Lords defence in 
the 
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the defence of the Kingdoni)ttinted their work within certain 


| bounds of place, beyond which they were not to be. drawn, 


anleſſe of their own accord: and theſe were the borders of the 
Dominion of the Crown of England, which in thoſe daies ex- 
tended into Scotland on the North "and ints a great" part of 
France on the South. And therefore the Earle Marſhall of Eng- 
land (being by-Edw.1. commanded by vertue of his tenure to 
attend in perſon upon the Standart under his Liewutetant that 
then was to be ſent into Flandgrr,which was nopart of the Do- 
minion of.-England)) refuſed, and notwithſtanding the'Kings 
threats ro hang him;yer he perfiſied ſaying be would #tither 'goe 
nor hang. Not onely becauſe the tenatits by Knight ſervice are 
bound to the defence of their Lords perforis and not of their 


- Lieutenants; but principally becauſe they- are'to ſerve for the 


fafety and defence of the Kingdom; aid therefore onght riot to 
be drawn into forraine Countries. Nor did the Earle marſhalt 
onely this,but many others alſo both Knights'and Knights fel- 
lows,having twenty pounds per annzm; forall theſe with their 
armes were ſummoned to ſerve under the Kings pay inFlanders. 
I fay multitudes-ofthem refuſed to ſerve,arid afterwardsjoyned 


with the reſt of the Commonsiin a Petition'to the King ; and 
complained of that:fummons, as'of acomtion grievance, be 
cauſe thar neither they nor their anceſtors were bound to ſerve 
the King in that Countrey , and they obtained the Kings dif 
charge under this broad Seale accordingly. The -like where- 
unto may be warranted out of the very-words of the Statute of 


Walſing.fo, 69, 
& 71, 


Mortmaine ,; which was made within the compaſſe of thele Stat.Mortm, 


times, by which it was provided that in caſe Lands be aliened 7 Edwl- 


contrary.to that Statute , -and'the immediate Lords doe not 
ſeiſe the ſame , the King ſhall ſeiſe'them; and diſpoſe them for 
thedefencc of the Kinodome, viz. upon'fach ſervices reſerved 
as ſhall ſuite therewith , as if all the ſervice-of a Kniphe 
muſt conduce thereto 3 and that he is no further bound to any 
ſervice'of his Lord then will confiſt with the ſafety of the 
Kingdome. This was the doCtrine that the fad experience of 
the later-government of Kings 'in theſe times, had caught the 
Knighthood of England to hold for the fuitirre ages. 
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No tenant in aticient demeſnes, or in Burgage, ſhall be 
diſtraimed for the ſervice of a Knight. 
Clerks and tenants in Socage of otber Manors they of 


the King ſhall be njed as they have been formerly. 


_. Tenants-in ancient Demeſne and tenants in Burgage are ah- 
ſolutely acquitted from forraine ſervice; the one becauſe they 
are in nature of the Kings husbandmen, and ſerved him 
and his family with viRuall : the other becauſe by their te 
nure they were bound tothe defence of their burrough, which 
in account is a limbe.or niember of the Kingdome , and ſoin 
nature of. a'Caſtle guard. , Now as touching Ulerks and te- 
nants in Socage holding of a ſubje& they are left to the order 
of ancient uſe appearing upon record, . As concerning the 
Clergy, its. evident by whathath been formerly noted , that 
though they were. importtinate :to be diſcharged of the ſervice 
military, in regard that their profeſſion was for peace, and 
not for blood, yet eould never obtaine their defire ; for though 
their perſons might challenge exemption from that worke, 
yet. their Lands were bound to finde armes -by their deputies, 
for otherwiſe it had been unreaſonable that 1d great a patt 6f 
the Kingdome asthe Clergy then had ſhouldlic till and looke 
on, whiles by the law of nature every one is etigaged in his 
own defence. Nor. yet did the profetſion of theſe men tobe 
men for peace hold alwaies uniforme; fome kind of warrs 
then were holden 1acred , and wherein they not onely adver- 
tured their eſtates , but even their own perſons; and theſe not 
onely in defenſive way;, but by way of invaſion, and many 
times where no need was for them to appeare. Tenants in 
Secage alſo in regard of their ſervice might plead exemption 
from the warres : For if not,the plough muſt ttand ſtill, andthe 
land thereby become- poore and lean : Neverthelefle a general! 
ſervice of defence of the Kingdome is impoſed upon-all, and 
husbandmen muſt be ſouldiers, when the debate is who ſhall 
have the Land; in ſach caſes therefore they are evocati ad arms 
to maintaine and defend the Kingdome,bur not compelableto 
forraine ſervice , as the Knights were whoſe ſervice conliſted 
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much in defence of their Lords perſon in reference to the de- 
fence of the Kingdome : and many times policy of warre drew 
the Lords into Armes abroad to keepe the enemy further from 
their borders, and the Knights then under]their Lords pay 


went along with them 3 and therefore the ſervice of Knight- 
hood is commonly called ſervitizm forinſecum. Of theſe So- 
cagers did ariſe not onely the body of Engliſh Footmen in 
their Armies, but the better and more wealthy ſort of them 
| found armes of a Knight, as formerly hath been obſerved, 
et alwaies under the pay of the common-purſe ; and ifcalled 
out of the Kingdome they were meere voluntiers ; for they 
- were not called out by diſtrefſe as Knights were, becauſe they 
held not their Land by ſuch ſervice ; but they were ſummoned 
by Proclamation, and probably were muttered by the high 
Conſtables in each Hundred, the Law nevertheleffe remaining 
ſill intire, thatall muſt be done not onely ad fidew Domini 
Regis, but alſo Regni;z which was diſputed and concluded by 
the Sword : for though Kings pretended danger to the pub- 
lique, often times to raiſe the people; yet the people would 
give credit. as they pleaſed : orit the Kings title were-in que- 
ſion , or the peoples liberty , yet every man tooke liberty to 
fide with that party that liked him beſt; nor did the Kings pro- 
clamation ſway much this or that way. | 
{ts true that preſidents of thoſe times cry up the Kings power 
of arraying all ſhips and men without reſpe&, unleſle of age 
or corporal diſability : but it will appeare that no ſach array 
was but in time of no Jeſſe known darger from abroad to the 
Kingdome then imminent, and therefore might be wrought 
more from the generall feare of the enemy,then from the Kings 
command ; and yet thoſe times were alwaies armed in neigh- 
bouring Nations, and Kings might have pretended continuall 
cauſe of arraying- Secondly , it will no lefle clearly appeare, 
that Kings uſed no ſuch courſe but in caſe of generall danger 
to the whole Kingdome, either from forraine invaſion, as in 
the times of King'Fobn ,* or from inteſtine broiles, as in.the 
times of Henry the third , and the two Edwards ſucceſſively : 
and if the danger threatned onely one coaſt, the array was 
7 * 8 limited 
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limited onely to the parts adjacent thereunto. Thirdly, ir 
23 E.r-Memb. feemerh' that generall arrayes were not levied by diſtreſſe 1;11 
mw the time of Edward the firſt,and then onely for the rendezyoy; 
at the next Sea coaſt 5 and for defence againſt forraine inyg. 
fion, in which'caſe all ſabje&ts of the Kingdome are concer- 
ned by generall ſervice: otherwiſe it can come unto no other 
account then that title prerogative, and therein be charattered 
as a tricke above the ordinary ſtraine. Fourthly, thoſe times 
brought forth no generall: array of all perſons between the 
ages of ſixteen yeeres and ſixty , that wasmade by diſtreſſe in 
any caſe of civill warre, but onely by Sheriffs Summons; and 
in caſe of diſobedience by ſummons to appeare before the King 
and his Councelt ; which ſheweth that by the common law 
they werenot compelable or puniſtable. | Laſtly,though theſe 
arraies of men were ſometimes at the charge of the King , and: 
ſometimes at the ſabjef&s own charge, yet that laſt was out of 
the rode way of the SubjeQts liberty , as the ſabſequent times 
doe fully manifeſt. And the like may be ſaid of arrates of ſhips, 
which howeyer: under command of Kings for publique fer- 
vice,were.neverthelefle rigged and payed out of the publique 
charge. The ſamme of all will be, that in caſcs of defence 
from forraine invafion Kings had power of array according 
to the order of Law ;-if they'exceeded that rule, it may be 
more rightly faid they did what they would,. then what they 
ought. : | 


_ __ 


CHAP. LXXI. + 
Of the Peace. 


Arre and peace are two births by ſeveral] venters, and. 
' may likethe day and night ſucceed, but can never in- 
herit each to other; and forthat cauſe they may claime to be- 
long to one father , and that one and the ſame power ſhould 
a& in both: and yet its no good maxime that he that is the 
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chizfe Commander in warre ought to be the chiefe in the order 
of peace. For it naturally befals that warre , eſpecially that 
which we call civill warre,like ſome diſeaſes in the body does 
rather breed i1] humours then conſume them, and thele muſt 
be purged by dieting the State , and conſtant courſe of juſtice, 
unto which the rugged waves of warre have little or no ath- 
nity if not enmity: Neverthelefle the wiſdome of our anceſtors 
thought it moſt meet to keep their Kings in worke as well in 
time of peace as of war;and therefore as they anciently reterred 
the principall care thereof to the Lords,who together with cer- 
taine ſele&t perſons inevery County did adminitſter juitice in 
ſeverall ;ters or circuits: ſo when Kings had once gotten the 
name of being chief in civill affaires as they had it in martiall; 
they ſoon left the Lords behind them (who alſo were willing 
enough with their own eaſe) and bad the name of doing all 
notwithſtanding it was done by advice of the Lords, and di- 
reQory of Miniſters or commillioners thereto deputed. And 
thus that peace which formerly paſſed under the titles of Pax 
Domini,pax vice comitis , it is pax Regni, became by eminency 
{wallowed up in that which was called the Kings peace, and 
the Juſtices called the Kings Juſtices, and himſelf flattered into 
that title of Fountain? of Juitice , which belongeth onely to 
him that is The Moſt High,or Chiefe Law -giver. 
The manner how this honourable care of the ſafety and 
peace of the Kingdome was imployed, may be referred to a 
double confideration , the one in execation of juſtice upon 
delinquents , the other in preventing occaſions of offence or 
delinquency , by meanes whereof the publique peice might be 
endangered. The tirit was ated diverily according to the 
preſent {ence of attaires: tor what was at firtt done by the Prin- 
ccs in their circuits, with one hundred of the Commons cal- 
led Comites , and thar done per pagos viceſque was afterwards 
done by itinerant Judges ſent from the King for the greateit 


matters, and by Lords in their Leets, Governours, or chiefe 


Magittrates of Towns in their courts, and Sheriffs in their 
Tornes, as jzdices fiat? for the eafe of the people in marcers 
of lefſe moment, 1 ſay I conceive it was in the Torne , for ! 
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ſuppoſe no emergent court taken up upon occalion could b 
the Law draw a necellity of a ſudden appearance of all aboye 
twelye yceres of ageat the ſame, and for the ſame canlc it ſee- 
meth that one certaine TI orne every ycere was holden for in- 
quiries of homicide, uncombichaſ above twelve yeere of age _ 
were to come except Barons, Clergy,and women, or otherwile 
all ſuch had been bound to attendance on every Torne. Never- 
thelefſe the worke of the Tornes continued not to heare and - 
determine as anciently they had done. For in Herry the thirds 
time, and formerly , divers men had priſons to their owne uſe, 
ſome as Palatines, other as Lords of Franchiſe, and others by 
power and uſurpation , and had the benefit of all fines inci- 
dent; and by this meanes many were fined that deſerved it 
not, and ſome alſo that deſerved worſe: to prevent which 
evill Henry-the third tooke away that power of holding 
Crown-pleas. And Edward the firit tooke away their power to 
determine eſcapes , and left them onely the power of inquiry, 
and to certifie at the next comming of the Jultices. 

But theſe injurious times had holden too long to be forgot- 
ten, or laid a(ide by ſuch coole purſuit. Men were (till ordina+ 
rily impriſoned,and ſo continued oftentimes,till the comming 
of the Juſtices 7tznerant. For whereas in caſe of bloodſhed the 
Writ de od:o &- gratia was a remedy ; the other had no remedy 
but by procuring a Commitltion of Oyer and terminer , which 
ordinarily was a cure worle then the hurt. As a remedy here- 
of Edward the firſt found out the new way of making Juſtices 
of peace, as may appeare by the Statute at Winton , which law 
being purpoſely made for the conſerving of the peace, pro- 

viding for pu alty of crimes already committed(as well as for 
the ſupprelling of future) ordaineth that offences againſt that 
Law ſhall bepreſented to' Juſtices aſſigned to enquire thereof 3 
and though theſe at the firſt might be itinerant, yet it ſoone 
-made way to reliant. And before that Statute it ſeemeth the 
King had found out the way, if that note be true which is left 
reyived into memory by that honourable reporter, which rela- 
ting to the {1xth yeere of Edward the firlt ſaith,that then prima 
fuit inſtitutio Juſticiariorum pro pace conſervanda. And yet ſome 
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ſemblance there is that it was yet more ancient,even in the 
tine ot Hen. 1.it I mi; ake not the ſence of that claule in his laws 


| concerning vagabonds ; he ordereth that they ſhall be carried 


Iuſticie que pref » alchough the language be not ſo Clerkly 


as to ipeake the ſence out. Now though their worke as yet 


was but in triall , and they were onely truſted with power of 
inquiry , yet it induced anew way wherein the Sheritfe was 
not ſo much as intruſted to intermedd!e, and which not onely 
intermitted the courſe of his proceedings in ſuch matters, but 
alſo led the way to the diſpoiling of the Sheritfs Torne, and 
Lords Leets,of that little remainder that was left them of judi- 
catory power in matters} that were againſt-the peace,and made 
their inquilitory power lefle regardfall ; and eaſed the Juſtices 
itinerant of much of their work in regard they were ſpeedily to 
certifie up to the King , and ſo theſe niatters ſhonld be deter- 
mined in Parliament, according as thoſe Jultices were ele&cd 
in Parliament y who as it ſeemes were jealous of giving the 
power of determining thoſe offences into any ſadden hand. 
To ſummeup then the firſt part as touching the puniſhment 
of offences againſt the peace, the wheele is now in the turning, 
the Lects and Tornes wr to be {lighted , the labour of the 
Juſtices itinerant leſſened,the Commitſions of Oyer and termizer 
diſuſed-by the bringing in of a new order of Juſtices for the 
peace eſpecially appointed. And the Parliament as the ſ- 
preame providors,left as the reſerve for the aſſerting and nain= 
tenance of the ſame, albeit that under it the power of deter- 
mining, much reſted upon Juſtic:s or Judges that attended the 
Kings court,atter that the Common pleas were ſetled and con» 
fined to a certain place. y 

The preſecving of the peace for the future conſiſted in pre- 
venting and ſupprelling riots, routs, unlawfull aſſemblies, and 
in apprehending and ſecuring of ſuch as were a&ors and con- 


| trivers of, ſuch deitgnes,aud other malefaftors. And herein we 


are to conlider, 1. The Laws. 2. The meanes. 3. The execu- 
tive power. Concerning the firſt there is no queſtion to be 
made but that the power of making Laws for the maintenance 
of the peace reſted in the Parliament, although endeavour 
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| Pry to uſe all meanes by purſuit with hui and cry , and ma- 


pollibly might be uled to fertle the ſame in the fole order of 
the Kings own perſon ; and therefore we finde not onely the |} ol 
allize of Armes , but generally the ſubſtance of the Statute at 
Winton to be formerly taken up by Proclamation by Kin s, 


predeceſſors to Edward the ſecond who firſt that I can finde 01 


put the ſame into the force of a law by Parliament, finding : 
by expericnce that Proclamations may declare the Kings mind, 
but not command the peoples wils, although peradventure 
the thing enjoyned was of ancient uſe, and little inferjourto 
cuſtome, or Common law. Such are the diſtempers of civill 
broiles that bring up peace in the reare as a reſerye when their 
owne ſtrength is watted , rather then out of any natural! in- 
clination thereto.A briefe recolleRion of the laws thus enſues, 


In caſe of Robbery or felony committed, and the de- 
linquent be not forth cemrming or diſcovered, the County 
or Hundred ſhall anſwer the dammarces. 


OF this more may appeare from the Norman and Saxon 
laws: the intent appeareth by the law it ſelfe to ſtirre up the 


ing inguiſitions of the ta& with all ſpeed, in Townſhips, 
Hundreds,Franchiſes, and Counties. = 
Perſons ſuſpeFed ſhall not be entertained or harboy- 
red by any inhahitant , unleſſe He will undertake for 
him, Es 
Of this alſo formerly both in the Norman and Saxon laws: 


IWaled Towns ſhall keepe their gates ſhut from Sunne 
ſet to Sunne riſing. The like obſerved in Cities, Buy- 
roughs , and Townes, from the feaſt of Aſcention to 
Michaelmas. 

The power of the watch was great: it might apprehend 
any paſſenger , and ſtay himall night; and if hebe a ſulpefted 
perſon he is to be committed to the Sheriffe ; andif an eſcape 
be made,the party is to be purſued with hui and cry:Theſe two 
laſt Chapters were in efteCt in Henry the thirds time in conrſe 


by 


- 
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by way of the Kings command by Writ in the 36 and 37 yeers M.Paris in 


| of his reigne,with ſome more particulars concerning the ſame. Addir.& poſt. 


yer(ar, 


Hieh waies through every Lordſhip ſhall be kept cleare = ho 
0n each ſide by the ſpace of 200 foot from hedges,ditches, 
Buſhes,and underwood. | 

High waies herein intended are ſuch as are from one Market 


{ Town to another, and in ſuch were alwaies preſerved the pub- 


lique peace or ſatery , for the maintenance of commerce, and 
freedom of traffique, which is of ſuch publique concernment 
that it hath been of very ancient inſtitution. 


Every man between the age of fifteen yeeres and forty cy... 


ſhall maintain Armes in his houfe, according ts the an- 


cient Aſſize for the preſerving of the peace. 

This Chapter brings into conſideration the fecond thin 
propounded, viz. the meanes of preſerving of the peace,whic| 
aretwo: Firſt, by maintaining Armes. 2. By certifying de- - 
faults. In the firſt is to be confidered the perſons that are to be 
alſefſed ; 2. The Armes; 3. Theend. Theperſons to be aſ- 
ſefled to Armes are indefinitely ſet down, and comprehend al! 
ſorts, as well bond as free, and others; forſuch are the expre(- 
fions in the Commiſſion of Henry the third. But by the Afſize ,6 yen. 
of Henry the ſecond none were to be armed but free men, and M.Paris peſt 
they worth fixteen or ten Marks in goods at the leaſt : yet their adverſaria. 
ages ace limited 3 by this Law they mu{t be berween fifteen Hoveden. 
yeeres and forty 3 but by the Commiſſion in Henry the thirds 
time all between fifteen and ſixty yeeres of age were to be ar- 
med. King Fobn arrayed all ſorts, free, bond , and all others 
that have Armes : or ought to have or can carry Armes 3 and M-Paris 
it tems by what hath been formerly noted, that thoſe that 292 3313: 


were younger then their tenure would beare them out, 


were accepted into ſervice if they would offer themſelves; 
but by theſe courſes they thongh under one and twenty yeeres 
of age were not onely accepted,but compelled to warre. Uader 


this title we may alio touch upon the perfons that were the _ 


theſe 


inſtruments to array theſe men, or rather ro arme them; and M.Paris 2ddic 
SC 
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M. Paris 
Anno 1253» 
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M-Paris 
An-1253- 


Ll. Zthelft. 
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L),Guliclm. 
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theſe were Juſtices itinerazt, or one or more Commiſſioners, 
ſach as the King found moſt meet for the ſervice; andunto 
theſe were Commillions with inſtructions ſent ; and ſometimes 
Writs were direted onely to the. Sheriffs to take with them 
twelve Knights of the County, and to goe into every Huyn- 
dred and call before them all ſuch perſons as by the law ought 
to be aſſeſſed at Armes, and to cauſe them to be ſworn to finde 
and naintaine Armes in fuch manner as by the Law they then 
ſhould be , or formerly were affefſed ; and ſometfnes the eſta- 
bliſiment of Armes were ſet down in thoſe Writs, and ſome- 
times.publiſhed by Proclamation. For Kings found all means + 
little enough to prevaileto bring in alteration of Armes, and 
of their ſervice, which was a thing not onely troubleſome but 
chargeable, and whereunto they-could not ealily prevaileto-«, 
bring the freemen to conſent 3 and therefore ſometimes the 
indeavours of Kings in ſuch caſes did -not onely meet dilatio- 
nem, but alſo deletionems , as the Hiſtorians words are , untill 
the way was found out to declare an eſtabliſhment by Parlia- 
ment,by this Statute made at Winton. | 
Now for the nature of the eſtabliſhment we are to conlider 
that- the people of England were diſtingniſhed according to- 
their teanures, into ſuch as held by Knightſervice, and ſuchas 
held by Soccagez and that none but thoſe being freeholders 


. could be charged to finde armes according as by the Lawes of 


the Norman Conquerour may appeare. The eftablthment of 
Armes for the Knights were eltabliſhed by their renures in 
certainty , and therefore no need was either of afſefſment or 
oath to'tie them to finde ſuch Armes; butall the difficulty was 
for ſuch as were not bound by other tennre then as free born 
fubjefts, all of whom doe owe to their Country defence and 
fo queſtionleſſe had liberty to provide themſelves of ſuch 
armes as were by common and conſtant uſe held moſt advanta- , 
gious againſt the common enemy , and for the publique de- 
fence. And that theſe were: put in certainty may appeare by 
the Law of King VVilliam formerly noted , and by ſome in- 
ſtances in the Saxon Laws anciently uſed; amongſt others that 
Law of #helſiaze, that for every plough every man. _ 

tinde 
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> {| finde two compleat horſes. And another order of Ztbeldred 

of nigh $0 yeeres after differing from it aſſeſſed upou every eight 

, hides of Land a Helmet and a'coate of Maile ; and the Hilto- 

« { rian tels us that a Hide is a plough land, orſo much land as Huntington: 
; one plough can keepe in tilthe one whole yeere;and the reliefe an,coos, 

, of the Noblemen of all ſorts and ranks in Horſes , Helmets, L1.Canut.s7, 
2 coates of Maile,L. ances,Shields, and Swords, the meaneſt of all 

; which degrees being called Mediocris Thainw , yeelding a re> 

 Þ©. liefe equall to the Armes. of a Knight inthe times whereof 

- . | wenow treat, viz. one Horſe, one Helmet, onf coate of Maile, 

1 ons Lance, one Shield, one Sword 3. all; comprehended under 

. arma juz, as if he had a certaine proper Armes 3 and the Laws 

{| concerning the forfaiture of Armes doe in effect afhirme the 


thing, viz. thatall men were armed; yet probable it is that 
' JF. Laws werenot then ſo often made for the inforcing this or 
I that particular ſort of Armes, in regard that till the Normans 
| time this l{land was troubledi, butſeldome with any enemies 
from forraine parts that brought any new ſorts of weapons 
into faſhion , the Danes and Norwegians being no other then 
an old acquaintance of theirs.Neither were the Saxons as yet 
tamed by any enemy fo farre as to begge. apeace, albeit that 
_-the Danes had gotten them under.. But after the Norman 
times the Engliſh being ſomewhat overmatched in warre in- 
-clined more to Husbandry , and began to lay alide their regard 
of Armes; and this occafioned the Kings ro-make aſſeſſments 
of Armes; yer having regard to the: ancient courſe of the 
| Saxons, ſaving that they urged the uſe of the Bow more then 
formerly was aſed , and thereby taught the conquered to con- 
quer the Conquerours in future ages. Of theſe ſorts of afleſl- 
- ments before this Statute at Wintin I finde- but two ; the firſt 
made by. Henry theſecond , ;and the qther by Henry the third, 
which together with that of this Statute I patallell thus toge- 
ther in their own words. FA | 


Si 2 Hen.2. 


— 


— 
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| Thavethus impaled theſe three that the Reader may the bet- 


] ter diſcerne how they relate each to other, and ſo may the 


better nunderitand the matter in the fumme. And 1 muit ex- 
plaine three or foure words in them as they ave ſet down, be- 


-fore] can bring ap the conclution,, becaute the miitake of the 


ſence of the words hath made ſome miltake the intent of the 
thing, and force the ſame to-an unwarrantable iſſue. © Lorica 


 Gipnilies that piece of Armour that defends the breaſt or fore- 


part of the body, and fomerimes is made of plates of Iron, of 
which ſort I conceive thoſe of the old Germans were (where- 
of the Hiſtorian maketh mention ,. paces lorice he faith the 
Germans: had few Armes of defence of their foreparts, and 
fewer Helmets or Headpieces ) for otherwiſe if they had Iron 
defences for their heads they would not have bcen content 
with defences made of Lether for their foreparts, as in the firſt 


rud: times they might have been : Sometimes its made of links Cluer. Gam. 


Lipſius de m;. 


lic. Rom. lit; 


Dialog .6, 


Tacitus. 


of Iron, and commonly is called a coate of Maile; but con- p-33944- 


ccive it cannot be ſo meant in the afſefiments of Henry the ſe- 
cond and Henry the third, becauſe that thoſe of the ſecond de- 
gree are faid thac they ought to keep Hawbergettum , or Hal- 
burgellum, or Hauvertum ; all which are bat ſeverall dialedts of 
one name, and are taken for a coate of Maile: and therefore 
by the diverſity of names in one and the ſame affeſiment I doe 


conclude that the Armour was not of one and the fame faſhi- 


on. But its evident that by Hawberk in the aſſeſſment of the 
Statute at Wint. is meant a coate of Maile, and is never taken 


_ for a Breſt-plate or Gorget , as hath been taken-upon truſt by 


ſome that build more weighty concluſions upon that weake 
mrinciple, then its able to beare; and for the truth hereof, as 
the word is a French word,ſo I appeale to all French Authors, 
and ſhall not trouble the reader with the notation of the word, 
or further about the meaning thereof. In the laft place, as 
great miſtake is that alſo of the word Shapell de ferr , which is 
taken by ſome to betoken a breſt-plate of Iron. ' For the truth 
whereof the Reader may conlider the Latine word Capellum 
or Capeletum , and he ſhall finde that ic is an Iron cap, or an 
ordinary Head-piece : and in: the Afſize of Henry PO. 3 
| olds 
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holds'the place of Caſs inthe Afize of Henry the ſecond ; tor 
the manner of all theſe ler the Reader view the ſculptures of | 
the ſeverall Norman Kings armed for the charge in the begin- 
ning of their ſeverall reignes, as they are repreſented in Speed; 
Hittory. It may alſo be conceived that there is as much mi- 
ſtake of that weapon which is called cultelzm or cotell, whiles 
they tranſlate it by theword Knife, for though itbe true that 
It 1s one {igniticatton of that word , yet it appeares not onely 
by this law that it was a weapon fora Knightin warre, butin 
uſe at Torniaments, as by that Statute that forbids the uſe ofa 
pointed Sword, or pointed Cottell, a Battoone, or a Mace, at 
that ſport: and therefore it may feem to be ſome weapon of 
greater uſe,eicher a Cotellax or ſuch like weapon;otherwile to 
enjoyn the finding of a Knife to a man as an offenſive weapon 
againſt armed men in battell would ſerve to no uſe at all. 
Now concerning the difference between the ſeverall Aſſizes 
aforeſaid, it confiſteth either in the number of rhe ſeverall de- 
orees or rankes of thoſe that are aſſeſſed : or ſecondly, in the 
-manner of their valuation : or laſtly, in the particulars of their 
armes aſſeſſed upon them. As touching the degrees in Henry 
the ſeconds time, they were but three, in regard that he onely 
aſſeſſed free-holders; and certainly that was the: ancient Law, 
as by the Jaw of the Conquerour and other Saxon laws for- - 
merly- mentioned may appeare. But Herry the third taking 
example of King Jobz'who was the firſt founder of generall 
arrayes charged all but.ſuch as were men of nothing ; albeiel 
finde-not that ſuch as:were of the inferiour degree were ſworn 
to thoſe Armes,but rather allowed to have them. And though ' 
the Statute at Wincheſter holdeth to the ſame degrees in Lands, 
; yet in-the valew of goods there is ſomedifference in favour of 
chem that onely have ſtocke,and no freehold, Secondly,there 
is ſome difference in the manner of valuatiqn. of Lands with 
Chattels; and therein the Statute at Winton fayours the perſo- 
nall eſtates more then Her. 3. and he more then Her. 2. and 
yer all of them pretend one. rule of ancient cuſtome ; -I b2lieve 
they mean that they had itn their eye, but not in their heart: 
for they would come as nigh vw it as they could, and yet keep 


ag 


w——_ ww << W> 1 


» Pg” Ig — _— FLY 


The govern- 5 Hen. 3. Edw.r Tho 795 of 
ment of  EdW. 2. England. 


I; farre from it as they durft. Thirdly,as touching the diffe- 
"Or Yrence of the Armes between theſe three afſe{iments, it feems ſo 
"ay I finall as in this they are moſt of all one. For wherein Her. 2, 
A jeads, both Hen.3. and Edw.r. doe imitate, ſaving that they 
« adde the Horſe and Sword, which queſtionlelſe Was to be un- 
ol derſtood as a granted caſe, that the compleat Armes of a man: 
© {| couldnot be carried and mannaged without a Horſe, nor de- 
l © | fended without a Sword. As touching other alterations , it 
7 | mightbe done upon good advice, as not being deemed mzet 
NJ that ſach as were no Knights but in eſtate , ſhould be armed in 


n every reſpect like as the Knights were. And thus we have an 
of | ancient caltome of maintaining Armes byevery free man, for 
a the defence of the Kingdome, firſt made uncertaine by the 
- avarice of Kings and negligence of the free men , and: 


brought intoan arbitrary charge ; at length-reduced to a cer- 
tainty upon all ſorts of inhabitants by aStatute Jaw ( if ſo it 
4 then were) unto which every man had yeelded himſelte bound: 
by his own conſent. But to what end is all this? I ſaid'it was 
4 for the defence of the Kingdom, and ſo it was in the originall; 


F and yet alſo for the ſafety of the King in order thereunto, and 
F for the ſafety and nuintenance of the peace of every meniber 
| of the wholebody. This in one lampe thus will not down: 
? with ſome who will have this afſeſſment onely to be for keep- 


ing of the peace againſt routs and riots, but not ſuthcient nor 
i intended to be ſupply for warre, when Edward the firſt cals for 
| its becauſe Edward the firſt ſhall uot have his-power confined: 
within the compaſſe of a Statute. but to be at liberty of array 

| as he ſhould” think meet; and: its not to be denied: bat the 
words of this Law runne thus , viz. T hat the intent thereof is 
for preſerving of the peace; but thoſe generall words will noe 
beare the power of a reſtriftive fence, for certainly the peace is: 
as well preſerved. by providing againſt warre as againit riots z. 
andagainſt forraine warre as inteſtine mutinies : and that the 
Statute intended the one as well as the other will appeace , be- 
cauſe it was made in-retation: to-former pretidents of Henry the 
third, and they ſpeak plainly that their intent was-to {treng-« 
then the Kingdome againit dangers: from abroad ; the __ | 
x = 
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holds'the place of Cafjis inthe Afﬀize of Henry the ſecond; tor 
the manner of all theſe ler the Reader view the ſculptures of | 
the ſeverall Norman Kings armed for the charge in the begin- 
ning of their ſeverall reignes, as they are repreſented in Speeds 
Hittory. It may alſo be conceived that there is as much mj- 
ſtake of that weapon which is called cultellzm or cotell, whiles 
they tranſlate it by the word Knife, for though itbe true that 
it is one {tgnitication of that word , yet it appeares not onely 
by this law that it was a weapon fora Knight.in warre, but in 
uſe at Torniaments, as by that Statnte that forbids the uſe of a 
pointed Sword, or pointed Cottell, a Battoone, or a Mace, at } 
that ſport: and therefore it may ſeem to be ſome weapon of | 
greater uſe,either a Cotellax or ſuch like weapon;otherwilſe to 
enjoyn the finding of a Knife to a man as an offenſive weapon 
againſt armed men in battell would ſerve to no ule at al. 
Now concerning the difference between the ſeverall Aſſizes 
aforeſaid, it conlifteth either in the number of rhe ſeverall de- 
grees or rankes of thoſe that are aſſefled : or ſecondly, in the 
manner of their valuation: or laſtly, in the particulars of their 
armes aſſeſſed upon them. As touching the degrees in Henry 
the ſeconds time, they were but three, in regard that he onely 
aſſeſſed free-holders; and certainly that was the ancient Law, 
as by the Jaw of the Conquerour and other Saxon laws for- 
merly. mentioned may appeare. But Herry the third - taking 
example of King Jobz'who was the firſt founder of ,generall 
arrayes charged all but.ſuch as were men of nothing ; albeiel 
finde-not that ſuch as-were of the inferiour degree were (worn 
to thoſe Armes,but rather allowed to have them. And though 
the Statute at Wincheſter holdeth to the ſame degrees in Lands, 
yet inthe valew of goods there is ſomedifference in favour of 
chem that onely have ſtocke,and no freehold, Secondly,there 
is ſome difference in the manner of valuatian. of Lands with 
Chattels; and therein the Statute at Winton fayours the perſo- 
nall eſtates more then Her. 3. and he more then Her. 2. and 
yer all of them pretend one. rule of ancient cuſtome ; -I b:lieve 
they mean that they had it in their eye, but not in their heart : 
for they would come as nigh wo it as they could, and yet keep 


as 
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Is farre from It as they dur, Thirdly,as touching the diffe- 
Irence of the Armes between theſe three aſſeſſments, it feems ſo 
I ſmall as in this they are moſt of all one. For wherein Her. 2. 
I leads, both Hen.3. and Edw.r. doe imitate, ſaving that they 


adde the Horſe and Sword, which queſtionleſfſe was to be un- 
derſtood as'a granted caſe, that the compleat Armes of a man: 
could not be carried and mannayed without a Horſe, nor de- 
fended without a Sword. As touching other alterations , it 
mightbe done upon good advice, as not being deemed mzet 
that ſuch as were no Knights but in eſtate, ſhould be armed in 
every reſpe& like as the Knights were. And thus we have an 
ancient cuſtome of maintaining Armes byevery free man, for 
the defence of the Kingdome, firſt made uncertaine by the 
avarice of Kings and negligence of the free men , and 
brought into an arbitrary charge; atlength-reduced to a cer- 
tainty upon all ſorts of inhabitants by a'Statute Jaw ( if ſo it 
then were) unto which every man had yeelded himſelte bound: 
by his own conſent. But to what end is all this? I ſaid'it was 
for the defence of the Kingdom, and ſo ic was in the originall; 
and yet alſo for the ſafety of the King in order thereunto, and 
for the ſafery and maintenance of the peace of every meniber 
of the whole body. This in one lumpe thus will not down 
with ſome who will have this afſeſiment onely to be for keep- 
ing of the peace againſt routs and riots, but not ſufficient nor 
intended to be ſupply for warre, when Edward the firſt cals for: 
it, becauſe Edward the firſt ſhall uot have his power confined: 
within the compaſle of a Statute. but to be at liberty of array: 
as he ſhould” think meet; and- its not to be denied: bat the 
words of this Law runne thus , viz. Thatthe intent thereof is 
for preſerving of the peace; but thoſe generall words will not 
beare the power of a reſtriAive ſence, for certainly the peace is: 
as well preſerved: by providing againſt warre as againtt riots z- 
andagainſt forraine warre as inteſtine mutinies : and that the 
Statute intended the one as well as the other will appeace , be- 
caa(e it was made in-relation:to-former pretidents of Henry the 
third, and they ſpeak plainly that rheir intent was-to {treng- 
then.the Kingdome againit dangers: from abroad ; the _ 
| s 
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of the Biſtorian are cleare, that Henry the third charged all that 
had 15 librats terre and upwards ſhould undertake the Armes 


caſe he had threats from beyond Sea by the defe&ion of the 
Gaſcoines, therefore he cauſed Writs to ilſue forth throughout 
M.Paris fo.864 the Kingdome that  ſecundam priftinam conſuetudinem, allefſe- 
ment of Armes ſhould be ſecundum facultates; and in one of 
Vid. poſt Ad- the Writs publiſhed by the Hiſtorian the exprefle affeſiment of 
verſaria- Hen.3. formerly mentioned is particularly tet down. Nor are 
M. Paris. theſe Armes thus aflefſed ſo {light as men would pretend, for - 
the Armes of the firſt ranke were the compleat Armes of a 
Knight,and their eſtates equall thereunto; for thoſe 15 librate 
terre amounted unto 780 acres of Land, as the Jate publiſher of 
Paris his Hiſtory hath itz and is very nigh the reckoning of 
Henry Huntington , who ( as hath been mentioned) layeth a 
Helmet and coate of Maile unto eight hides of Land , which 


Cap.penalt. .cres, every Hide containing one hundred acres. Theſe there 
fore were better then Hoblers. And rhe ſucceeding ranks found 
Arnuxs alſo proportionable to their eſtates, as conſiderable as 
the times could finde for ſich as were of conſtantuſe, and 
might be ſupplied with ather weapons as occaſion ſerved, and 
as they might be of moſt-benefit for the ſervice. 

Furthermore whereas its ſaid that the wiſdome of the Par- 
liament might be queſtioned if they intended no better provi- 
ſion againit an enemy then againſt a thiefe or rogue,l ſhould 
delire the conl1deration of thoſe men,whether are thoſe thieves 
and rogues in Troops or bodies and well armed, or are they a 
ſort of ſcattered out=lawes lightly arnied to fiie away, when 
they have have gotten the prey? If they were in the former 
polture,] pray what difference in point of difficulty of ſuppref- 
ting between them and ſo many enemies? and if it was diſcre- 
tion in the Parliament to make this proviſion againſt the one, 
certainly theſe with the Knighthood of the Kingdome with 
as much diſcretion will be ſufficient proviſion againſt the o- 
ther. Burt it theſe be looked upon in & latter ſence,[ feare the 
diſcretion of the Parliament wonld have been much more que- 
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1 gioned in arming all men that have any-ability to ſurprefle 
| Thieves and Rogues, againlt which the ordinary watch .and 
{ ward of the Kingdonz was an ancient and approved remedy, 
1 and ſufficient ſateguayd.. . And: I would fain. know of thele 
men whither itbe for the fatety of Edward the brit, or.any o- 
ther King to arme the whole body of the people, eſpecially in 
times of jealouſie for ſuppreſſing of Thieves aud Robbers when 
as it may be done by a guard of known men in every County, 
{ with nach more eaſe and lefle charge to the people. 
1 Laſtly, whereas its endeavoured to make this Statute but a 
I temporary proviſion and taken up for the preſent condition of 
| affaires when Thieves and Robbers went with great ffrength, 
{ and-in multitades. This might be I grant of ſome ethcacy, if it 
had been introduGiio novi juris 3. but itbeing grounded upan .a 
{| former cultome, the ground of that cuſtorne ( which was de- 
fence of the Kingdom)mutſt be the warrant of the Law; other- 
wiſe che preſent inconvenience might be remedied by a preſent 
order, and needed not-the help of a Law that ſhould + upon 
former caltome , or provide for future generations. - Never- 
thelefſe if all be granted, viz. that this Statute is but a preſent 
order, thatthe Armes therein are too {light to reſiſt an enemy ; 
and the end thereof was onely to enable the Kingdome againſt 
Thieves and Robbers ;. yet. could not Edward the firſt pretend 
to have any power to afleſſe Armes at pleaſure-upon occaſion 
{ of warre for the defence of the:Kingdome; nor is there any 
I prelident in ſtory that countenanceth it, ſeeing: Henry the third 
and Henry the ſecond in their courſe uſed the rule ſecundum fa- 
cil:ates , as had been formerly obſerved ; - and the rale fore- 
going tended onely te freemen and their Lands. Nor did 
King Fobn diſclaime the ſame, but purſued it ( and yet if there 
be any prelident of prerogative in ſtory which King F;þ» had 
1 not,that King will be looked upon as a King of wonderment.) 
I fay King Fohz purſued it when he wag in the ſtrength of his 
diltenzper 3 threatned by the Pope, provoked by the-French 
| Kipg now ready in the held, vexed by his people, : and hiniſelf 
I ſcarce himſelfe, ſummons to defend himſclte, themſelves, 'and M.Paris 
the Kingdome of England, all men thatgught to have Armes, ay.iz13. 
' or 


or 
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or may have Armes,and ſuch as have no.-amres;andyet armahz- 
bere poſſint,let them alſo come ad capiendum ſolidatas noſtrac;and; 
accordingly there came a vaſt number not onely of the Armed 
men, but or the unarmed multitude , who afterward were ſeny 
to their own home when viQuals failed. Hitherto therefore 
King Jobz not above three yeeres before his death held him- 
ſelfe co the afſe{iment to Armes onely of fuch as had Lands; 
and at this time of exigency others unarmed were ſummoned 
to take Armes from the King with their pay, or otherwiſe they 
muſt fight without weapons. 

I am now come to the laſt generall point which concerneth 
the executive power of matters concerning the peace within 
this law, touching which the Statute inforceth this, that 
Conſtables in every Hundred and Franchiſe ſhall have the view 
of Armes, and (hall preſent defaults againſt the Statute of Ju- 
ſtices aſſigned , who ſhall certifie the ſame to the King in every 

Parliament, and the King ſhall provide remedy; whereby it 
-  feemeth manitelt that hitherto no law or cuſtome was made 
againſt any for default of Armes, but onely ſach as: held by 
that tennare: and therefore they had a ſhift to cauſe thimto 
ſweare to maintaine Armes , and ſo might proceed upon de- 
faults, as in caſe of perjury; and that the Parliament was fiill 
loath to ſet any certaine rule tor penalty,and abſolutely decli- 
ned it,and left it under a generall periczlo incambente,which its 
tikely mea wonld rather eſchew by obedience, then adventure 
upon out of a daring ſpirit, unlefle their caſe was very cleere 
within the mercy of common reaſon ; and therefore ſuch caſes 
were left toſpeciall order of the Parliament rather then they 
would deliver ſuch a rod as determining power was over into 


any uncertaine hand whatever. Iris very true that by the opi- | 


nion of ſome this alſo hath been controverted, as if all the 
executive power had been turned out of the Parliaments or- 
der into the direfory of Edward the firſt, which thing reacheth 
farre; for then in order thereunto the whole Militia of the 
Kingdome mult have been under his ſafe command.: and whe- 
ther it ever entred into the conceipt of that King I know not, 
but ſomewhat like thereunto is not obſcurely urged to nouriſh 


and. 
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] and ſuggeſt ſuch a kind of notion , and (o derive it unto his 
{ facceſſors upon the words of a Statute de deferſrone portand; 
| zrmorum the Engliſh whereof I ſhall render out of the French, 
1 25 followeth : | 
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It belongeth #0 us (viz. Edw.1..) and from 14 by or Royal Seig.. 
nory to defend farce of Armes , and all other force againſt our feace 
at all times that we ſball pleaſe, and to puniſh according to the 
laws and uſages of this Realm, ſuch as ſhall oppoſe, and 80 this they 
(viz. Lords and Commons.) are bound 145 to ayd as their good 
Lord, alwaies when need ſhall be. 


Two things are concurrant with this, which is the body of. . 


the Statate(if ſach it be;) the one is rhe preface,or the occaſion: 
and the ſecond is the concluſion upon the whole my of the 
ſame. The preface firſt ſet down the inſcription or dire&tion 
of the Law; not to the people but to the Jultices of his bench, 
and fo its in nature of a Writ or Declaration ſent unto his 
Judges. Then it ſets down the occaſion which was a debate 
between Edw.r. and his Lords with a Treaty, which was had 
before certaine perſons deputed thereto: and it was accorded, 
that at the next Parliament Order ſhall be taken by common 
conſent of the King, the Prelates, Earles, and Barons , that in 
all Parliaments treaties and other aſſemblies which ſhall be had 
in the Kingdome of England tar ever after,all men ſhall come 
thereto without force, and without Armes,well and peaceably; 
and thence it recites that the ſaid meeting at Parliament was 
had, and that there the Prelates, Earles, Barons , and Comi- 
nalty being aſſembled to adviſe upon this matter ; nous: ezont 
dit faith one coppy , and zous ezons dit faith another coppy; 
ſo as whether this was the Declaration of the King unto the 
Parliament , or of the Parliament to the King is oneidoubr, 
and a principal! one it is in ſuch acaſe as this. Then the con- 
clulion of all is that the King commandeth theſe things ſhall 
be read befure the Juſtices in the bench, and there enrolled; 
and this is dated the 30. of Ofober in the ſeventh yeere of his 
reigne, which was Ann. 1279. So as if it were the Declaration 
of the King, then ic implieth as it jt were not very well accep- 
ted of the Parliament ; and therefore the King would have i 
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reſt upon record in nature of aclaime or proteſtands for ſaving 
the prerogative of the Crown. Burt if it were the Declaration 
of the Parliament the King held it ſo-precicus a flower, that 
fearing it ſhould fade ſet it in a private Garden of his owne, 
that it might be more carefully nurſed - againſt the blaſt of 
time; as if the Parliament had not affented thereto,(or if they 
did) meaned not to hold it forth to the world for future times 
to be a conſtant rule, but onely by way of conceſſion, toeaſe + 
themſelves of the' preſent-diificulty, in making a Law againſt - 
wearing of Armour in ordinary civill affaires, and fo referred 
it to the Kings care to provide againſt imergent breach of the 
peace, as an expedient for the preſent inconveniences in affairs. 
And it will well ſuite with the poſlure of affaires then in 
courſe, for the Welſh warres were-now. intermitted;and aquiet 
of three yeeres enſued; inthe middeſt of which Souldiers ha- 
ving liberty 'to doe nothing ( and that 'is next io -naught;) 
but recreate themſelves,” uſed their wonted guiſe: -as if-they 
were not dreſſed that day that they were not armed; nor fit 
for. counſel], unlefle (as their anceſters )with weapons in their 
hands, nor worthy of the preſence of a King under other no- 
tion then as a General} in the field, and themſelves as Com- 
manders that are never a la me; but when all in Iron and 
Steele. I ſay to make a Law that muſt ſuddenly binde men 
from riding or Feing armed when no man thought himſelfe 
ſafe otherwiſe was in effect to expoſe their bare necks to-the 
next turne of the Sword of a King that they did-not over« 
much truſt , and the leſſe in regard he truſted not them. I doe 
not wonder therefore if the Parliament liked not the worke, 
but left it to the King to provide- for the keeping oft breaches © 
of the peace,and promiſed there afliſtance therein. 

L its; ſoopoting all that is or can be ſyppoſed,v3z. that the 
Parliament had given up the power of the Militia unto Edward 
the firſt, yet it was not to all intents, nor did it continue ; for 
beſides the Statute of Torniments, which ſheweth plainly that 
the ordering of Armour was in the power of the Parliament; 
and which in all probabilty was made after that: law laſt be- 
fore-mentioned ;- the Statute at VVintor made after this Law 
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nigh ſix yeeres ſpace ordereth the uſe of the Traincd bands in 
maintaining the peace,and reſeryeth the penalties to themtelyes 
for any default committed againſt the ſaid at. And therefore 
notwithſtanding any thing that yet appeareth ro me out of 
any Law or Hiſtory , the chiefe moderatorſhip of warre and 
peace within the Realm of England reſteth hitherto upon the 
Parliament next under God., and in the King no otherwiſe 
then in order to the publique, the rule whereot canbe deter- 
mined by no other Judge then that which can be intended to 
have no other reſpe& then the publique good ; and which is 
the abridgemenit of the large volume of the Kingdom. 


A ſuntmary- concluſ#ton- 


 K Nd thus hare I bronght the ſhape of Engliſh governs . 
| ment(rude as it is)from the firſt off-ſpring of the Szxons_ 
through the rough waves of the Daniſh tempetts , the 
rocks of Norman. invaſion, and the Quickſands of Arbitrary 
government under Popes and Kings to the Haven z much de- 
faced it is I confetle by the rage of time,. and yet retained the 
originall likeneſſe in proportion. _ Ro Fe 
Kings firſt ( abont the Norman times ) joyning with the 
Lords tor their joynt. intereſt above the ordinary pitch had 
mounted each other too high tobe Lords over free men; Then 
by flattering of the free men: into their deſignes hovered above 
them all; but not being able to maintaine their pitch ſo long: 
as the Lords held together, ſtooped fora party amongſt them 
and ſoon obtained their defire. For ſome Lords (more ambi- 
tious then others , -and-they againe more populer then them ) 
ſeeke ſeverall intereſts : And thus Kings (aided by theirparty 
to a Supremacy which they were never borne to : and it by 
them into a preheminence above their Peercs- which neither 
law nor cuitome ever gave them) are of Moderators in the: 


Conncell of Lords-, 'become moderators of thoſe Councels ; - 
and” - 
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and ſo they obtained all that the Lords had,hut no more. For 
though both they and the Lords abuſed their power over the 
free men by extorlion and opreſſ:on as Lords over tenants; yet 
could they never prevaile over them as free born ſabjeRts to 
gaine their conſent to vive their right, or the law up to the 
Kings beck ; but till that remained arbiter both of King and 
people , and the Parliament Supreame expounder and Judge 
both of it and them. Other argument hereof there will be 
little need, beſides what hath formerly appeared, then what we 
tinde in Bra&forz who wrote in the time of Henry the third, to 
this eff«& : God 7s ſuperiour to the King, and the Law hy which he 
is made King, and his Court, viz. the Earles and Barons : Earles 
( according to their name Comites )are the K ings aſſociates, and he 
that bath an aſſiciate bath a maſter ; and therefore if the King he 
unbridled ( or which is all one) without Law , they ought to bridle 


him, unleſſe they will be unbridled as the King , and then the Come. 


mans may cry Lo Feſus, &c. This was the judgement of that 
famous Lawyer of the State of an Engliſh King in Herry the 
thirds time, 1 ſhall adde hereto a concurrent teftimony of a 
Lawyeralſo in Edward the firſt time. Altbough ( faith he) the 


King ought to have no equall in the Land : yet becauſe the King | 


nor his Commiſſioners ( in caſe where the King intrencheth upon 
th: right of any of h#s Subjetts )can be both Fudge and party ;tbe King 


by right ought to have companions to heare and determinein Parlia- 


ment all VVrits and plaints of m1ongs done by the King,the Dueen, . 


or their childrm , and of thoſe wrongs eſpecially whereof otherwiſe 
eommon right eannot be had. Nor is this the opinion onely of 
Lawyers, but it is the Law itſelfe unto which the Royall aſſent 
was add:d, and the ſame ſealed with an Oath in the folemne 
ſipulation made by Kings at their Coronation with the peo- 
ple then preſent inthe name of the whole body : the ſymme 
whereof is wont to be propounded to the King in this manner, 


' though in a ditterent Language. 


1. Will you grant and keep, and by your Oath confirm 
to the people of Enelaxd the Laws and Cuſtomes to them 
granted by the ancient Kings of England your righteous 


and 
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| and godly predeceſſours 5 and eſpecially to the Clergie 
| and people by the glorious King $t.Edward your pred:- 
| cefſour* - 


I to your powers 


full Cuſtomes which the Comonalty of your Realm ſhall 
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The Kings anſwer: | doe them orant 
and promiſe. 


2. Will you keep to God and the Church, and the Cler- 
ie, and the people peace and concord ſincerely according 


The Kings anſwer-| will doe it. 
3. Doe you grant to hold and keep the Laws andright- 


have choſen , and to maintaine and inforce them to the 
honour of G od after JOHr powers | ; 
Toe Kings Anſwer: I this doe grant 
and promiſe, 

In few words the King promiſed to keep the lawes. already 
made, the peace of his Kingdonie, and the Laws to be agreed 
upon by the commonalty : the ſame in ſubſiſtance with that of 
Henry the fioſt, VVilliamthe Conquerour ; the Daniſh and 
Saxon Kings formerly had, and in the foregoing diſcourſe ob- 
ſerved: And thus is he led to the Threne in aChaine of Gold, 
a ſerious memorial of the Kings duty as he isa man,and a glo- 
rious ornament to him as a King. If then the King be under 
the law in caſe of diretion, as by ſtipulation he is bound, if 
he be likewiſe under the Law in caſe of tranſpreſſion to be 
judged by his Comites or Peercs. Hitherto certainly an Eng- 
liſh King is but Primus inter mner, and not ſupra totnm; andif 
at any time he skipped higher, he afterwards fell lower; for it 
was the. lot of theſe times to have Lords that were bent to 

worke the people to regard their own liberties, in which the 
Lords had firſt wrapped up their own claimes. Thus comes: 
the counſels of ſuch as have been notorioully.exorbitant to be 
' ſcanned ; and to bring theſe into frame,all raunne one of frame ; 
the Barons warres ariſe ,, and thrive according as intereſts doe 


con»: 
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concenter more or letlez the iflue is like that of a drawn bat: 
raile, wherein he that continueth [att in the field is glad to be 
gone away,and fo the Title ts leit to be tried upon thenexe 
advantage that ſhall ariſe. 

Yet had Kings gotten one ſtep forwards to their deſigne, 
which was that they now had rodeale with a divieled Baro- 
nage. It was the birth of ambition,and it was nouriſhed by the 
ſame milke ; for thoſe that ſ1de with the King are become 
Magniſicoes next to the Kings perſon , and the ſole managers 
of all the great affaires of State concurrant with their own 


deiignes under-board. But the other Lords are in account ru- 


ral, itanding further off, and looking on at a diſtance,are laid 
away as ſupurfſuous : and as they themſelves are out of the 
ame of great men , ſo grow they mindleſle of their intereſt in 
the great affaires, 'yet of theſe there is diverſity, for ſome ſport | 
themſelves in their condition ; others obſerve the irregular mo- 
tions of thoſe above, and watch their owne time. 

This was the firſt advance of that ſociety , which was after- - 
wards called the Privy-Councell ; being a company of -choiſe 
men according. to the Kings bent , unto whom. the conſidera- 
tion of all the weighty affaires of the Kingdome is committed; 


| but nothing can be concluded without the Kings fiaz, which 


regularly ſhould follow upon the premiſles, according to the 
major vote; but more ordinarily ſuteth wich that which beſt 
ſuteth wich his pleaſure. And now are Parliaments looked 


- onas fatall, or at. the beſt, but as heavy dull debates,and incon- 


yenient both for ſpeed and ſecrecy; which indeed are adyanta- 
ges for weake and unwarrantable counſels,but ſuch as are well 
grounded upon truth, and ſtrength of reaſon of State care not 
to behold the cleareſt noo3:day, and prevaile neither by ſpeed 
nor ſecrecy, but by the power of uncontrolled Reaſon, fercht 
from truth it ſelfe. The grand Councell of Lords alſo are now 
no lefſe burthenſome : For.though they were not able to pre- 
vaile againft the private delignes of an arbitrary Supremacy, 
yet doe they hinder the progrefſſe, tel] tailes to the people, and 
lot the names of thoſe chat are of that aſpiring humour ; 
which once done, like that of S;ſiphus they have no otherend 


of there labour then their toile. Thus 
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Thus periſhed that ancient and rightly honourable Grand 
Councell of Lords, having firſt layd alide the publique then 
loſt unity, and laſtly themſelves ; beſides the extreame danger 
of the wholebody. For the ſence of State once contraſted into 
a Privy councell is ſoon recontrated into a Cabinet councell, 
and laſt of all into a Favourite or two, which many times 
brings dammage to the Publique , and both themſelves and 
Kings into extream precipices ; partly for wantof maturity,but 
principally through the providence of God over-ruling irre- 
gular courſes,to the hurt of ſuch as walke in them, 

Nor were the Clergy idle inthis buſtle of affaires, although 
not very well imployed; for it is not to be imagined but that 
theſe private prizes plaied between the Lords, Commons, and 
King, laid each other open co the ayme of a forraine preten- 


tion, whiles they lay at their cloſe guard one againſt another : 


and this made an Eccleſiaſticall power togrow upon the Civil, 
Jike the Ivy upon the Oake from being ſervants to friends, and 
thenceLords of Lords, and Kings of Kings : By the firit put- 
ing forth it might ſeem to be a S irituall Kingdome , but in 
the bloſome which now is come to ſome luſire its evident to be 
nothing but a temporall Monarchy over the conſciences of 
men ; and ſo like Cuckows laying their egges in neſts that are 
none of their own, they have their brood broughtap at the 
publique charge. Nevertheleſſe , this their Monarchy was as 
yet beyond their reach ; it was Prelacy that they labonred for, 
pretending to the Popes uſe; but in order to themielves. The 
cripple efpicd their halting , and made them ſoan tread after 
hispace3 he is content thty {ſhould be Prelates , wichout mea- 
fare, within their ſeverall Diocefſcs and Provinces, 1o as he 
may be the ſole Prelatifimo beyond all ag 3 Ws and un- 
doubtedly thus had been before theſe times deſtroyed the very 
principles of the Church-government of this Kingdome , but 
that two things prejudiced 'the worke : the one uhat the pa- 
palty was 2 forraine power , and the other rhat as yet the Pope 
was entangled with the powrr of Councels,it he did nor froop 
thereunto. The firt ot theſerwo was the mot deadly Herbe 
in the Pottage , and made it ſo unſavoury that it could 
Vu | 
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Cee Ee eee ————— : TH 
be digeſted in this Kiugdome : For Kings looking upon this 


as an intrenchment upon their prerogative, and the people 


alſo as an intrenchment upon their liberties , both or one of _ 
them were ever upon the guard to keep out that which was 


without, and would be ruled neither by Law nor Councell. 
And thetcfore though both Kings and people yeelded much 
unto the importunity of theſe men , and gavethem many pri- 
viledges whereby they became great ; yet was their greatneſſe 
dependant upon the law of the Land and vote of Parliament; 
and though they had the more power they nevertheleſſe were 
-not one jot the more abſolute , but {till the law kept above 
their top; I deny not bat they in their pratice exceeded the 
rule often and lifted themſelves above their ranke; yet it is as 
well tobe granted that they could never nake law to bind the 
Church-men, much lefle the Laity , but by conjunttion of the 
grand councels both forChurch and Common-wealth affaires; 
nor could they execute any Law in caſe that concerned the 
liberty or propriety of either, but in a Synodicall way, or as 
deputed by the Parliament in that manner. And thereforel 
mult conclude that in theſe times whereof we treat the prin- 
ciples of Church-government , ſo farre as warranted by law, 


' were in their nature Presbyteriall ; that is, both in making 


laws and executing them 3 Biſhops and Archbiſhops were ne- 
ver truſted with the fole adminiſtration 'of them, but in and 
by conſent of Synods in which the Clergy and Laity ought to 
have their joynt vote; and all power more or contrary here- 
to was at the beſt an uſurpation coloured by praftiſe, which 
was ealily attained where there was a ern moderator{hip 
reſting in the Biſhop, and over all the Pope; the King, Lords, 
and Commons in the mean while being buried in purſuit of 
ſeverall intereſts elſewhere. 

To make all ſemblable, the free men met with the ſad influ- 
ence of theſe diſtemipers,as wel from the King and Lords,as the 
Clergy. Kings to fave their own ſtake from the Pope,remitted 
ot that proteRtion which they owed to their Subjets,and let in 
npon them a flood of oppreſſions and extortionsi fron: the 


Romiſh and Engliſh Clergy,and fo like alittle ſhip caſt out a 
barrel] 
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The Concluſion. 


7 barrel] for che Whale to perul till it gets away : bur this chan- 
! ged noright, The Lords by their partees ſhattered them a 
| ſunderand diſmembered their body by inteltine broiles. The 
| Clergy more crattily making ſome of them free Deniiins of 
| the Roman See, and taking them into their proteCtion whiles 
| others of the free men at adiitance were expoled asa prey to 
{ the continual] affanlcs of thoſe devouring times : all thele con- 
ſpired together to deface and deltroy that ancient and goodly 

bond of brotherhood, the Law of Decenners, by which the 
1 free men formerly holden together like Cement in a ſtrong 
1 wall, are now lett like a heape of looſe ſtones , or ſo many 
1 ſingle men ſcarcely eſcaping with their sKinne of liberties, and 
thoſe invaded by many projets and ſhifts in gavernment of 
State attaires.So mult I leave th:m antill ſome happy hand ſhall. 
worke their repaire both for time and manner, as it ſhall pleaſe 


3 {1 that greatandwiſe Maſter builder of the World. 
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